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Michele Hansarick, Executive Director
Senate Public Health and Welfare Committee
Sen. Edwin B. Erickson, Chair
281 Main Capital Building
Harrisburg, P A 17 120-3026

Re: SB 226

Dear Ms. Hansarick,

My perspective on SB 226 is shaped by my 32 years as Chief Public Defender in Cumberland County
and my experience as a family member of a loved one with a serious mental illness. I have been active with
NAMI since 1992, having served as President of my local Cumberland - Perry Counties affiliate for more than
10 years, and also as President ofNAMI Pennsylvania in 2000.

I have heard other advocates say that we should never try to change the Mental Health Procedures Act
because when a change was previously attempted in the late 90's all it did was generate division and discord.
Despite this, I strongly believe that our current commitrnent law needs revision.

The narrowness of our commitment standard [imminent danger] frustrates too many appropriate
attempts to get help for seriously mentally ill individuals who are obviously in need of treatment, but who are
not a o'clear and present danger" as that is now defined. When the condition of imminent dangerousness is
satisfied, the responding govemment agency is, more often than not, the police with a criminal charge and
imprisonment. The increasing popularity of Mental Health Courts is a product of this phenomena, as the
Criminal Justice System tries to devise ways to handle cases where the most significant factor is that the
defendant suffers from a serious mental illness. Judge Ginger Wren in Broward County, FL, who started the
first Mental Health Court, coined the term Therapeutic Jurisprudence for the attitude at work in her Court.

My experience as a family member and NAMI leader sensitized me to these cases and the
criminalization process that is at work for many individuals with serious mental illness. Police and family
members, acting as problem-solvers, tum to the criminal justice system to access the coercion that is available
there to bring an oppositional, though obviously ill, individual to treatment. I have leamed through experts and
experience that this opposition is often due to significantly impaired insight that is as much a symptom of the
illness as delusions, hallucinations, and disorganized thinking.
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We need to do something to enhance our ability to reach individuals with a serious mental illness before
it is too late; before danger has become actual harm; and before criminal charges are filed.

SB 226 is modeled after Kendra's Law in NY and provides for a commitment to outpatient treatment for
a subset of seriously mentally ill individuals who have experienced multiple hospitalizations and/or
imprisonments due to noncompliance with recommended treatment. Before Kendra's Law, NY didn't have any
outpatient commitment process. SB 226,1ike Kendra's Law, commits the system to the consumer as well as the
consumer to the treatment system. The 19 page Bill places treatment responsibility and provides for oversight
to that treatment. This is very much unlike the current system for commitment in PA, whether inpatient or
outpatient.

Kendra's Law in New York has produced positive outcorrres. It has reached individuals w'ho would
otherwise not have been reached. Re-hospitalizations, incarcerations, and homelessness have been reduced
without criminalizing the consumer. Because SB 226 is modeled after Kendra's Law, I support SB 226, but
with the following modifications:

o In its current form SB 226 does not provide a ftee attorney to a person subjected to a petition for
Assisted Outpatient Treatment [AOT]. I believe that free counsel should be provided as is now the
case under the Mental Health Procedures Act.

The time period referenced in the second prong of the new criteria for Assisted Outpatient Treatment
in $305-.{, (bx4xii) should be shortened substantially. As currently drafted a person with a mental
illness could be subject to AOT as a result of acts of serious violent behavior or afhreat or attempt at
serious physical harm anytime in the previous 4 years. In my opinion this is too long of a look-back
period. I suggest this be shortened to 6 months. The long look-back period sets up proof problems,
and may refer to behaviors that may not be relevant in the present time.

I believe the rigorous and robust AOT provided by SB 226 should be reserved for the most
refractory cases. I believe this has been the experience in NY where only 39 individuals per year per
1 million of population have been subjected to AOT.

The commitment criteria at $ 301 of the Mental Health Procedures Act should be amended as was
proposed in last Session's IIB 433. This would enable successful civil interventions for many
individuals who are in need of treatment but are not in need of the intense oversight of the AOT
program. I enclose a copy of last year's HB 433 that was drafted with the assistance of a criminal
defense attorney and a District Attorney.

In 2005 OMHSAS submitted comments opposing SB 213 [same as cunent SB 226)that stated:

SB 213 and previous attempts at similar legislation are rooted in the unfounded
perceptions that all persons with mental illness are likely to become dangerous iflwhen
their mental health deteriorates and that persons with mental illness are incapable of
making appropriate mental health treatment decisions.
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I want to be very clear that I do not subscribe to such beliefs. I believe in the emergtrngrccovery focused
treatment system. I am Chair of the Community Advisory Committee of our local community mental health
center [The Stevens Center] and we are about to formally celebrate the extent to which recovery has become
central to treatment.

I know, however, that there is a segment of the consumer population that cannot get on board the
recovery train because of impaired insight and opposition to treatment. I have seen many instances where this
has been turned around with appropriate treatment that may have been resisted at the outset, but that was
subsequently accepted. In my view SB 226 is not inconsistent with the emerging recovery focused heatment
system, but rather a way that the system may reach individuals who otherwise would be relegated to our jails,
prisons and shelters.

I commend the Senators who have sponsored SB 226 for putting this Bill forward, and I thank Sen.
Erickson and his committee for conducting this hearing to receive input regarding the Bill. I hold out hope that
legislation will facilitate earlier and more effective civil interventions and will also halt the process of
ciminalization of individuals with mental ilhress.

Thank you for considering these comments and sharing them the members of the committee.

P. Andrews, Esq.

TPA
Encl.
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COMMITTEE ON HEALTH AND HUMAN SERVICES,
1 4 ,  2 0 0 5

AN ACT

1  A m e n d i n g  t h e  a c t  o f  ' J u l y  9 ,  L 9 7 5  ( P . L . 8 1 7 ,  N o . 1 4 3 ) ,  e n t i t l e d  , , A n
2 act relat ing to ment,al  health procedures,.  providlng for the
3 t rea tment  and r igh ts  o f  menta l l y  d isab led  persons ,  fo r
4 voluntary and involuntary examj-nat ion and treatment.  and for
5  de terminat ions  a f fec t ing  those charged w i th  c r ime or  under
5  sentence, r r  fu r ther  p rov id ing  fo r  s ta tement  o f  po l i cy ,  fo r
7 provision for t reatment and for persons who may be subject to
8 involuntary emergency examinat ion and treatment, .

9 The General  Assembly of the Commonwealth of Pennsylvania

10 hereby  enac ts  as  fo l lows:

1 1  s e c t i o n  1 .  s e c t i o n  1 - 0 2  o f  t h e  a c t  o f  . T u r y  9 ,  L g 7 6  ( p . L . 8 1 7 ,

1"2  No.143) ,  known as  the  Mentar  Hea l th  Procedures  Ac t ,  amended

1 3  N o v e m b e r  2 5 ,  L 9 7 g  ( P .  L .  1 - 3 6 2 ,  N o . 3 2 4 )  ,  i s  a m e n d e d

a 4  S e c t i o n  1 0 2 .  S t a L e m e n t  o f  p o l i c y . - - I t  i s  t h e

t o  r e a d :

po l i cy  o f  the

15 Commonweal th  o f  Pennsy lvan ia  to  seek  to  assure  the  ava i lab i l i t y

16  o f  adeguate  t rea tment  to  persons  who are  menta l l y  i11 ,  and i t  i s

17 the purpose of this act to establ ish procedures whereby t .his

1 8  p o l i c y  c a n  b e  e f f e c t e d .  T h e  p r o v i s i o n s  o f  t h i s  a c t  s h a l r  b e

79 in te rpreLed in  conformiLy  w iLh  the  pr inc ip les  o f  due process  to



l -  make voluntary and involunLary treaLmenL avai lable where the

2  l n e e d  i s  g r e a t  a n d  i t s ]  a b s e n c e  o f  E r e a t m e n t  c o u l d  r e s u l t  i n

3  ser ious  harm to  the  menta l l y  i l l  person or  to  o thers .  Trea t .ment

4  on  a  vo lun tary  bas is  sha l - l -  be  pre fer red  to  invo lun tary

q  t .  r e e t .  m e n l -  :  a n d  i  n  e l r e r l /  ^ ^ - ^  L L ^  r  ^ - : L  r e s t r i c t i o n s  c o n s i s t e n t,  
q r a u  r r r  u v e 4 J  U A D C ,  L I f E  f E q -

6  r ^ r ' i  f  h  a d e r r r r a t e  f  r F a f  m e n f  s h a - l  
' l  

t r e  c m n l  o v e d .  P e r s o n s  w h o  a r ee w r v v e r r r y

7  m e n t a l l y  r e t a r d e d ,  s e n i l e ,  a f c o h o l i c ,  o r  d r u g  d e p e n d e n t .  s h a l l

8  rece ive  menta l  hea l th  L rea tment .  on ly  i f  they  are  a l -so  d iagnosed

9  a s  m e n t a l l y  i f f ,  b u t  t h e s e  c o n d i t i o n s  o f  t h e m s e f v e s  s h a l l  n o t  b e

10 deemed to  cons t i tuLe menta l  i l l ness :  Prov ided,  however ,  That

11  no th ing  in  th is  ac t  sha l1  p roh ib iL  underuL i l i - zed  Sta te

1 ,2  fac i l i t i es  fo r  the  menta l l v  i l - l -  to  be  made ava i lab le  fo r  the

13 t , reaLment  o f  a lcohoL abuse or  d rug  add ic t ion  pursuant  to  the  ac t

1 4  o f  A p r i l  7 4 ,  1 9 7 2  ( P . L . 2 2 L ,  N o . 5 3 ) ,  k n o w n  a s  t h e  " P e n n s y l v a n i a

l -5  Drug and A lcoho l  Abuse Cont ro l  Ac t .  "  Chron ica l l y  d isab led

1,6 persons 70 years of age or older who have been conEinuously

1-7  hosp i ta lLzed in  a  S ta te  opera ted  fac i l i t y  fo r  a t  leas t  ten  years

18 sha l l -  no t  be  sub jec t  to  the  procedures  o f  th is  ac t .  Such a

a9 personrs  inab i l i t y  to  g ive  a  ra t ionaf ,  in fo rmed consent  sha l l

20 not prohibi t  t .he department from cont inuing to provide al l

21-  necessary  t rea tment  to  such a  person.  However ,  i f  such  a  person

22 pro tes t ,s  t rea tment  o r  res idence a t  a  S ta te  opera ted  fac i l i t y  he

2 3  s h a l 1  b e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A r t i c l e  I I I .

2 4  S e c t i o n  2 .  S e c t i o n  1 0 4  o f  t h e  a c t  i s  a m e n d e d  t o  r e a d :

2 5  S e c t i o n  l - 0 4 .  P r o v i s i o n  f o r  T r e a t m e n t . - - A d e q u a L e  t r e a t m e n t

26 means a  course  o f  t rea tment  des iqned and admin is te red  to

2 7  a l l - e v i a t e  a  p e r s o n r s  p a i n  a n d  d i s t r e s s ,  t o  p r o t e c t  a  p e r s o n  f r o m

)Q nrar l in r - r l . r ' i  e  de ter io ra t ion  and to  max imize  the  probab i l i t y  o f  h is

2 9  r e c o v e r y  f r o m  m e n t , a l  i l l n e s s .  I t  s h a l l  b e  p r o v i d e d  t o  a l l

30  persons  in  t rea lment  who are  sub jec t  to  th i -s  ac t .  I t  may inc lude

2 0 o 5 0 H 0 4 3 3 8 0 4 7 2  -  2
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2 t rea tment .  Adeouate  inpat ien t  t reaLment  sha l1  inc lude such

3  a c c o m m o d a t i o n s ,  d i e t ,  h e a t ,  1 i g h E ,  s a n i t a r y  f a c i l i E i e s ,

A  a 1  ̂ F L ; - ^  T p , : . : " ^ e e l - i o n .  e d u c a t i o n  a n d  m e d i c a l  c a r e  a S  a r e=  u r v L r r r r r Y ,  ! E U ! s q u r v r r ,

5  n e c e s s a r y  t o  m a i n t a i n  d e c e n t ,  s a f e  a n d  h e a l t h f u l  l i v i n g

6 cond i t ions .  Trea tment  sha l I  inc lude d iagnos is ,  eva lua t ion ,

7  iheran l r .  o r  rehab i l i ta t ion  needed to  a l  I  e r r i  a t -  r -  na  i  n  and d is t ress' v . L v L g t ' J I

8  [ a n d ] ,  L o  f a c i l i t a t e  t h e  r e c o v e r y  o f  a  p e r s o n  f r o m  m e n t a l

9  i l l ness  and to  p ro tec t  a  person f rom pred ic tab le  de ter io ra t ion

l -0  and sha lL  a l -so  inc lude care  and o ther  serv ices  tha t  supp lement

11 t rea tment  and a id  o r  p romote  such recovery .

L 2 S e c t i o n  3 .  S e c L i o n  3 0 1  ( b )  o f  t h e  a c t ,  a m e n d e d  N o v e m b e r  2 6 ,

l - 3  . - 9 7 8  ( P . L . 7 3 6 2 ,  N o . 3 2 4 )  ,  i s  a m e n d e d  t o  r e a d :

L 4 Sect ion  301.  Persons  Who May be  Sub jec t  to  Invo lun tary

1-5  Emergency  Examinat ion  and Treat .n ien t . - - *  t (  *

L 6 (b )  Determinat ion  o f  C]ear  and Present  Danger .  - -  (1 )  C lear

L7 and present  danger  to  o thers  sha l l  be  shown by  es tab l i sh ing  tha t

l -8  w i th in  the  pas t  30  days  the  person has  in f l i c ted  or  a t tempted to

L9 in f l i c t  ser ious  [bod i l yJ  harm [on ]  t ,o  another  and thaL there  is

20  a  reasonab le  p robab i l i t y  tha t  such conduct  w i I I  be  repeated .  I f ,

27 however,  the person has been found incompetent to be tr ied or

22  has  been acgu i t ted  by  reason o f  lack  o f  c r im j -na l  respons ib i l i t y

23  on  charges  ar is ing  f rom conduct  invo lv ing  in f l i c t ion  o f  o r

24  a t . tempt  to  in f  l i c t  subs tan t ia l  lbod i l yJ  harm [on ]  Lo  another ,

25  such 30-day  l im i taL ion  sha l l  noL app ly  so  long as  an  app l ica t ion

26 fo r  examinat ion  and Lrea tment  i s  f i l ed  w i th in  30  days  a f te r  the

27 da te  o f  .such de terminat ion  or  verd . ic t .  In  such case,  a  c lear  and

28 present  danger  to  oLhers  may be  shown by  es tab l i sh ing  Lhat  Lhe

29 conduct  charged in  the  c r im ina l  p roceed i -ng  d id  occur ,  and.  tha t

30  there  is  a  reasonab le  p robab i l i t y  tha t  such conduct  w i l l  be

2 0 0 5 0 H 0 4 3 3 8 0 4 7 2 - 3



1  r e p e a t e d .  F o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n ,  a  c l e a r  a n d  p r e s e n t

2  danger  o f  harm to  o thers  may be  demonst ra ted  by  proo f  tha t  Lhe

3 person has made one or more Lhreats of harm and lhas committed

4 ac ts  in  fu r therance o f  the  th rea t  to  commi t  harm.  I  Lhe t .o ta l i t v

5 of c ircumstances supports a f inding of danger.

6  (2 )  C lear  and present  danger  to  h imse l f  sha l l  be  shown by

7 es t .ab l i sh ing  tha t  w i th in  the  pas t  30  d .ays :

I  ( i )  Lhe person has acted in such manner as t .o evidence t .hat

t  he  wou ld  be  unab le ,  w iLhout  care ,  superv is ion  and the  cont inued

1 0  a s s i s t a n c e  o f  o t h e r s ,  t o  s a t i s f y  h i s  n e e d  f o r  n o u r i s h m e n t .

l - l -  personar  o r  med ica l  care  c rha t t -  a r  ^ -  seL f  -p ro tec t ion  and

L2 sa fe ty ,  and tha t  t ,here  is  a  reasonab le  p robab i l i t y  tha t  death ,

13  ser ious  bod i ly  in ju ry  o r  ser ious  [phys ica lJ  deb i l i ta t ion  wou ld

L4 ensue w i th in  30  days  un less  adequate  t rea tment  were  a f fo rded

15 under  th is  ac t ;  o r

L 6 ( i i )  the  person has  a t tempted su ic ide  and tha t .  t .here  is  the

L7 reasonab le  p robab i l i t y  o f  su ic ide  un less  adeguate  t rea tment  i s

l -8  a f fo rded under  th is  ac t .  For  the  purposes  o f  Lh is  subsec t ion ,  a

19 cl-ear and present danger may be demonstrated by the proof that

20 the person has made threats Lo commit suicide and lhas committed

21" acLs which are in furtherance of t .he threat Lo commit suicidel

23  there  is  a  q iqk  o f  a  su ic ide  a t tempt ;  o r

z + ( i i i )  t h e  p e r s o n  h a s  s u b s t a n t i a l l y  m u t i l a t e d  h i m s e l f  o r

25  a t tempted to  mut i laLe  h imse l f  subs tan t , ia l l y  and tha t  there  is

26  the  reasonab le  p robab i l i t y  o f  muEi la t ion  un less  adequate

27 t rea tment  i s  a f fo rded under  th is  ac t .  For  the  purposes  o f  th is

2g  subsec t , ion  e  r . ' ra : r  enr : r  p resent  danger  sha1 l  be  es tab l i shed by

29 proo f  Ehat  the

3 0  m u t i l a t i o n  a n d
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the  t .h rea t .  to  commi t .  mut . i la t ion . l  the  to ta l i t v  o f  the

cr rcumstances  suppor t .s  a  conq l_us j -on  tha t  there  is  a  r i sk

L
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8

9

1_0

1 1

L 2

I 5

a t t e m p L  o f  s e l f - m u t i l a t i o n ;  o r

iv )  the  person has  ac ted .  in  such a  way as  to  ev idence thac

he does noL have the capaciLv to make a rat ional_ treaL,menc

dec is j -on ,  and seq1.e !4s  deb i l i ta t ion  wou ld  ensue w i th in  30  days

t h i s  a c t .

f rom a  d iagnosed con4 i t ion  un lqss  t rea tmenL were  a f fo rded und.er

3 )  A e r s q n ' s  h i s t o r y  o f  t r e a t m e n t anQ d iagnos is ,  and a

e r s o n r s st beh4vior may be considered in determininq whether

a  p e r s o n r s recent ,  behav io r  cons t i tuLes  a c ]ear  and present

danger t ,q others or to himself

S e c t i o n  4 .  T h i s  a c t  s h a l l  t a k e  e f f e c t in  60  days
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