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September 17,2A07

The Honorable Edwin B. Erickson
Majority Chairman
Senate Public Health and Welfare Committee
281 Main Capitol Building
Harrisburg, PA I 7l 20-3026

Re: Department of Health - Final Regulations No. l0-lg2
Sexual Assault Victim Emergency Services

Dear Senator Erickson:

Enclosed are final-form regulations for review by your Committee in accordance with the
Regulatory Review Act (71 P.S. $$ 745.1-745.15). The regulations amend 28 Pa. Code Chapter
117 (relating to emergency services in general and special hospitals) to add minimum
requirements for the physical and psychological treatment of sexual assault victims by
Pennsylvania hospitals. These requirements include services related to assessment and
prophylactic treatment of sexually transmitted diseases, counseling regarding the assault either
on site ar at a rape crisis center, and information and services related to emergency
contraception. Further, the regulations take into consideration the needs of law enforcement in
protecting the community by making evidence gathering easier and more consistent, and helping
in the prosecution of sex crimes.

Section 5.1(a) of the Regulatory Review Act,71P.S. $ 745.5a(a),provides that upon
completion of the agency's review of comments following proposed rulemaking, the agency is to
submit to the Committee a copy of the agency's response to the comments received, thi names
and addresses of the commentators who have requested additional information relating to the
final-form regulations, and the text of the final-form regulations which the agency intends to
adopt.

A list of the names and addresses of the commentators who requested a copy of the final-
form regulations is enclosed. Their comments were previously forwarded to the iommittee by
the Department.

If the Conrmittee wishes to take action with regard to the regulations, section 5.1fi.1) and
fi.2) of the Regulatory Review Act,7I P.S. $ 745.5a(1.1) & fi.2), provides rhat the Commitree
has at least 20 days following the date olreceipt by the Committee of these regulations, and may,
at any time during the Commission's review period up to 24 hours prior to the opening of the
Commission's public meeting on the regulations, notify the Independent Regulatory Review
Commission and the agency that it approves, disapproves. or intends to review the iegulations.
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The Department will provide the Committee with any assistance it requires to facilitate a
thorough review of the regulations. If you have any questions, please contact Brent Ennis,
Director of the Office of Legislative Affairs, at (717) 783-3985.

Sincerelv. -

ffi
Calvin B. Johnson, M.D., M.P.H.
Secretary of Health

Enclosures
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List of Commentators to Department of Health Proposed Regulation No. 10-182
(Sexual Assault Victim Emergency Services)

Requestine Adysnce Copy of Final Rulemakine

Leo M. Hartz, M.D. MHM
Vice President Clinical Advocacy and
Chief Medical Officer
Blue Cross of Northeastem Pennsylvania
19 North Main Steet
Wilkes'Barre, PA 1871I

Sister Clare Christi Schiefer, OSF
Preident
Pennsylvania Cattrolic Health Association
233 North Street, Box 2835
Harrisburg PA 17105

Melissa N. Speck
Director, Policy Development
The Hospitals and Healthsystems

Association of Pennsylvania
4750 Lindle Road, P.O. Box 8600
Harrisburg, PA 17105-8600

L. Kathleen Sekula, PhD, APRN-BC
Forensic Graduate Program Director
Duquesne University School of Nursing
524 Fisher Hall
600 Forbes Avenue
Pittsburgfu PA15282

Ms. Delilah Rumberg
Executive Director
Pennsylvania Coalition Against Rape
125 N. Enola Drive
Enola" PA17025

Ms. Susan Gobreski
President and CEO
Planned Parenthood of PA Advocates
300 North 2"d Street, Suite 400
Harrisburg PA 17101

Mr. DorothyMann
Executive Director
Family Planning Council
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260 S. Broad Street, Suite 1000
Philadelphia PA 19102

Betty M. Snook, M.Ed, BSN, RN
Executive Director
Pennsylvania State Nurses Association
2578 Interstate Drive, Suite 101
Harrisburg, PA 17110

Mr. Larry Frankel
Legislative Director
American Civil Liberties Union of Pennsylvania
Cenhal Region Office
P.O. Box 11761
Harrisburg, PA 17108

Mr. DavidBlunk
Executive Director,
Pennsylvania Chapter, American

College of Emergency Physicians
777 East Park Drive, P.0. Box 8820
Harrisburg PA 1 71 05-8820
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The Deparknent of Health (Department), following consultation with the Health policy Board,

amends 28 Pa. Code Part tV; Subpart B (relating to health facilities; general and special

hospitals), Chapter 101 (relating to geneml information) and Chapter l l7 (relating to emergency

services). The amended regulations are set forth in Annex A hereto.

The regulations amend 28 Pa. Code Chapter 1!7 (relating to emergency services in general and

special hospitals) to add minimum requirements for the physical and psychological treatnent of

sexual assault victims by Pennsylvania hospitals. Although most hospitals currenfly provide

medical services to sexual assault vict'ms, there are no standard requirements for what services

must be provided. The regulations provide minimum requirements to be observed by all

hospitals for "sexual assault emergency services," which include services related to assessment

and prophylactic ft:eatutent of sexually transmitted diseases, cot,nseling regard.ing the assault

either on site or at a rape crisis center, and information and services related to emergency

confaception. Further, the regulations take into consideration the needs of law enforcement in

protecting the commtrnity by making evidence gathering easier and more consistent, and helping

in the prosecution of sex crimes.

The regulations include an exemption from requirements relating to the provision of emergency

conhaception services for hospitals that believe provision of that particular service would be

contrary to the stated religious and moral beliefs of the hospital. The regulations also provide that

hospitals currently offering the most limited range of services and electing to refer all emergency

patienls after institution of essential life-saving measures may aiso elest not to provide any



sexual assault emergency services. These hospitals wili be required to comply with cerfain notice

and transport provisions.

The Deparhnent published notice of the proposed rulemaking in the Pennsylvania Bulletin at 36

Pa.B. 6403 (october 2r,z}}G),and provided a 30 day public comment period.

The Deparhnent received comments from a variety of commentators including insurers,

advocacy gtoups, professionals, and religious organizattsns. The Deparhrent also received

comments from the Independent Regulatory Review Commission ("IRRC'). The comments and

the Deparffirent's responses to them appear in the swnmary ofthe final rulemaking.

B. SUMMARY

General Comments and Revisions

In addition to comments on specific sections of the regulations discussed below, the Department

received some general comments as follows.

IRRC suggested the Deparfinent provide additional information regarding the need for these

regulations, including quanti$ing tbe number of victims who did not receive the appropriate and

necessaxy care and services. Unforttrnately, for a variety of reasons, many sexual assaults go

unreported and victims are less likety to seek treafuent for injuries related to a sexual assault

than for injuries related to other crimes. A 2001 report fom The Center for Sex Offender

Management (a collaborative effort of the Office of Justice Programs, the National Institute of

corrections, ild the state Justice Institute administered by the center for Effective public



Policy and the American Probation and Parole Association), included statistics from the National

Crime Victimization Surveys (Bureau of Justice Statistics) conducted n 1gg4,1995, and 199g.

These studies indicated that only 32 percent of sexual assaults against persons 12 or older are

reported to law enforcement. A separate three-year longitudinal study of 4,00g adult women

found that 84 percent of respondents who identified themselves as sexual assault vicrims did not

report the crime to authorities. Because of this underreporting, it is not possible for the

Deparfinent to accurately quantift some of the information requested by IRRC.

However' research conducted by the ACLU and the Clara Bell Duvall Reproductive Freedom

Project indicate that approximately 4gya of hospitals in this Commsnu,,galth provide emergency

contraception to female sexual assault victims on a regular basis. Almost iS% ofthe hospitals

sunreyed had some emergency confoaception policy, but it varied and was unclear. These

regulations seek to ensure increased access to appropriate med.ical and psychological heatnent

for sexual assault vietims by standardizing the policies and procedures which hospitals develop

for teatment of sexual assault victims. Proper implementation of these regulations will

significantly increase the number of hospitals that provide emergency contraception on a regular

basis, and eliminate any uncertainty as to established procedures which may cr.urently exist.

one commentator noted the regulations do not address issues regarding parental consent for

minors' Currently, the laws of this Commonwealth recognize that minors may individually

consent to certain medical treahrent or sewices that pertain to reproductive health and rights.

See, Parents united for Better Schools, Inc. v. School District of phitadetphia Board of

Education, 978 F.Supp. 197 (E.D. Pa. 1997); Carey v. Population Services International, 431



U.S. 678 (1977); Planned Parenthood v. Danforth,428 U.S. 52 (1976);42 U.S.C. $ 300, et. seq.;

42 U'S'C' $ 1396(a)(l0XA); and, 35 P.S. $ 10103. This includes the right to obtain emergency

conffaception without parental con'sent, and over the objections of a parent or guardian. A minor

may also refuse to take emergency conhaception notwithstanding a parent or guardian,s

insistence that the medication be provided. A reference card which includes information

regarding minor's rights to obtain emergency contaception and many of the other services

required by these regulations has been developed by several groups, including the Children,s

Hospital of Philadelphia, children's Hospital of Pittsburg\ penn State children,s Hospital, St.

Christopher's Hospital for Children, the ACLU of Pennsylvaaia and physiciansfor Reproductive

choice and Health. This card can be located online at

htp ://www. aclupa. org/downloads/pAminorscard200s.pdf,

htp://www.prch.org/med-ed/minors-rigbtsffenn.pdf. As infonnation regarding the rights of

minors to obtain the necessary treatnent for a sexual assault is readily available, the Departuent

has decided not to include additional information in the frnal form regulations.

Another commentator noted that Plan B, il emergency contraception drug, is now available

over-the-counter for individuals 18 or older. The commentator questioned the need for these

regulations in light of these developments. The Deparhent is awaxe that even prior to the Food

and Drug Adminishation's ("F.D.A.") approval of Plan B as an over-the-counter drug, sexual

assault victims could obtain emergency contraception by prescription at many locd pharmacies,

clinics, physicians ofEices, and at some hospitals which had developed procedures for treating

sexual assault victims. However, the goal of these regulations is to ensure a victim receives full



and adequate care at one location. Therefore the Department has made no revisions to the

regulations.

One commentator suggested the Deparhnent seek to have funds made available for increased

Sexual Assault Nurse f,1amins1, Sexual Assault Forensic Examiner and Sexual Assault

Response Team training. AJthough the Department hopes these regulations will encourage

practitioners to seek this taining and for hospitals and local governrnent and law enforcement

authorities to encourage this taining, the Deparhent is not able at this time to provide frmding.

However, &e information available to the Deparhnent about this uaining shows it is not cost

prohibitive for hospital or practitioners to seek the taining as a means to increase their

awareness of the appropriate treatnent of sexual assault victims and provide the highest level of

seryices possible for their communities.

The Departrnent has also made other minor and non-substantive revisions to the regulations.

These revisions correct grarnmatical or spelling errors or make more appropriate reference to

provisions which were not properly identified in the proposed regulations.

Sectior 101.4. Definitions.

One commentator suggested the Deparbnent amend the definition of "emergency contraception"

to minor that in Senate Bill 990 of the 2005-2006 Pennsylvania legislative session (P.N. 2109),

the Compassionate Assistance for Rape Emergencies Act ("S.8. 990"). The commentator argued

that the definition proposed by the Departrnent might prohibit some hospitals from providing

emergency contaception, because interfering with the implantation of a fertilized ovum within



&e uterus may be contrary to the religious or moral beiiefs of these hospitals. The defrnition in

s'B' 990 had been revised to exclude the phrase "implantation of a ferfrlizedo\ rm wirhin the

ut'erus'" Although the Department did not adopt the suggested definition, it ha-s rsvi5g6 th.

definition in a rnanner it believes addresses the concerns of the commentators.

Although none of the comments received indicated that the commentators were confirsed about
the difference between emergency conhaception and mifepristone, it is important to distinguish

the two here for clarification. The most recognized brand ruure for emergency contraception,

Plan B' contains levonorgestrel, a synthetic version of the hormone progestin. By taking two pills

within the time period specific by the manufacfurer, levonorgestrel can prevent prcgnancy.

Levonorgeshel primarily acts by stopping ovulation, that is, the release of an egg from the ovary.
It may also inhibit or prevent fertilization if an egg has already been released, or inhibit or
prevent the implantation of afe*tlized egg within the uterus. If a fertilized egg is implanted
before taking levonorgestrel, the drug will not be effective.

Mifepristone, often referred to as RU486, is a synthetic steroid compound which is used as an
abortifacient in the first trvo months of pregnancy. unlike emergency contraception which is
only effective before pregnancy, mifepristone has the effect of a medical abortion. To be clear,
the Departrnent is not sanctioning the use of mifepristone by these regulations and due to the
fact that it would have the effect of catr.sing the termination of an existing pregmncy, the use of
mifepristone is govemed by separate provisions of law. Furthermore, although some studies have
indicated that a 10mg dose of mifepristone may have confraceptive effects of preventing

ovulation, the smallest dose approved by the Food and Drug Administration at this time is



200mg. As a result, under current approvals, mifepristone could not be used as emergency

contraception under these regulations.

Some commentators suggested revisions to the definitions of "rape crisis center" and o'sexual

assault counselor." IRRC also suggested a revision to the definition of "sexual assault

counselor," and inquired as to the haining requirement in the definition. The Deparhnent has not

changed the proposed rulemaking in response to these comments. For both of these terms, the

Departnent utilized the definitions currently existing n 42 Pa.C.S. g 5945.1 (relating to

confidential communications to sexual assault counselors), This section of the Pennsylvania

Consolidated Statutes creates the confidentiality of communications between victims and sexual

assault counselors. The Department will keep the definitions as proposed in order to ensure

hospitals refer victims to the appropriate individuals and locations, and that the statutory

confi dentiality is preserved.

One commentator also suggested the term "sexual assaulf'and its definition, as presented in the

proposed regulations, frdy be considered limited to just those crimes included under the term

"sexual assault" as defined in 18 Pa.C.S. $ 3124.1. Because the tenn "sexual assaulf is generally

understood to include various sex crimes, as is evidenced by the term "sexual assault counselor"

n 42 Pa. C. S. $ 5941.1 as cited above, the Deparhent decided to retain this term. The term

"sexual assault" was also used in S.B. 990, and is found in legislation recently enacted in

Pennsylvania, the Sexual Assault Testing and Evidence Collection Act (35 P.S. $$ rcI7}.l -

10172,4). Although the Department has retained the term "sexual assault" in the final form

regulations, the definition has been revised to more clearly indicate that all crimes defined in 18



Pa'C'S' Ch' 31 Subch. B' except indecent exposure as defined in 18 pa.C.S. $ 3127 andsexual

intercourse with an animal as defined in 18 Pa.C.S. $ 3129, are included in the regulation,s

definition of "sexual assault."

In a comment related to the issue of the use of the term "sexual assault,,, some commentators,

including IRRC, recommended the Deparbnent consider changing to the term ..sexual assault

victim" and definition of that tenn. This comment was based on the possibility that the

Depar[nent would revise the term "sexual assault" pursuant to the previous comments. Because

of the revisions to the definition of "sexual assault" and the other reasons above, no revisions to

this term or its definition are necessary.

$ 117.15. Commuaify-based plan.
$ 117.4f. Emergency patient care.

411fosrrgh these sections of the existing Depar4nnent regulations relating to emergency services in

hospitals were not included in the proposed regulations, IRRC suggested that the Deparbrent

revise the proposed regulatiors or existing provisions in 28 pa. Code Chapt er lt7 to resolve

inconsistencies between the use of the terms "rape" * currently existing in zg pa. Code $$
117'15(bx4)(iii) and 117.41(bX9) - and the term "sexual assault" - as included in the proposed

ruIemaking' ln response to these suggestions, the Departrrent has revised zg pa. Code $$
ll7'15(bx4Xiii) and 117-41(bX9) to replace the term "rape" with "sexual assault.,,This change

does not alter the intent or reading of these existing provisions and in fact assists in provid"ing a

clearer understanding as to their applicability.



SEXUAL ASSAT]LT VICTIM EMERGENCY SERVICES

Section ll7.5l. Scope.

As a result of the changes detailed below, the Deparbnent has renamed this section from

"Principle" to "Scope" to more accurately describe its purpose in the regulations.

IRRC questioned the need for this section of the regulations, stating that the section appeared to

serve as a "table of contents" for the other provisions in the proposed rulemaking, and did not

add any substantive material to it. In response to this comment, and as a result of changes made

to other sections of the regulations as discussed in more detail below, $ 117.51 has been revised

to more clearly establish its purpose of identifying which hospitals are subject to the provisions

of these regulations.

Some commentators requested the Deparffient remove any language that allowed facilities to

elect not to provide any sexual assault emergency services pursuant to tbe exemption provisions

of $ 117.58. Alternatively some commentators suggested the Department clarify the language in

this section to require all hospitals proficient in providing these services to be required to do so.

As these comments are more specifically related to the exemption provisions of $ 117.58, the

Deparhnent has included its response to the comments to $ 117.58.

One commentator suggested the Deparhrent include language indicating the specific

govemmental interest in the promulgation of these regulations. Such a statement is not

appropriate for the regulations as it does not direct facility conduct or set a regulatory standard

under which the Department's surveyors can review a facility for compliance. However, the



governmental interest for promulgating these regulations was discussed in the preamble

published with the proposed regulations, and is also discussed throughout this preamgls.

Section 117,52. Minimum requirements for sexual assault emergency services.

Most of the commentators commended the Departrnent on the establishment of comprehensive

minimilm guidelines for the treatment of sexual assault victims in proposed $ 112.52. However,

some cornmentators did make comments and suggestions.

One commentator suggested the regulations be more explicit as to the t1rye of evidence that must

be collected pursuant to the provisions of proposed subsection (aXl). The commentator also

suggested the Deparhnent mention the use of rape kits in this section. IRRC agreed with these

comments' Following the publishing of proposed rulemaking by the Departnen! tbe Sexual

Assault Testing and Evidence collection Act (35 P.s. $$ 10172.1 - 10172.4) was enacted,

requiring the Departnent to administer a statewide sexual assault evidence collection program.

As part of this prog&rm, the Department is to consult with the Pennsylvania Coalition Against

Rape and the Pennsylvania State Police to develop minimum standard requirements for all rape

kits used in hospitals and to test and approve commercially available rape kits for use in the

Commsil'sealtll. As a result of this legislation and in reqponse to these comments, the

Departnrent has revised section 117.52(a)(1) to include a requirement that all hospitats providing

sexual assault emergency services utilize the minimum standards and rape kits as approved by

the Deparhnent pursuant to that act. A list of minimum srandards for rape kits and rape kits

approved by the Departrnent pursuant to the Sexual Assault Testing and Evidence Collection Act

will be published in the Pennsylvania Bulletin.



One commentator recommended the Deparhnent revise proposed subsection (aXI) to add "as

indicated by the history ofthe incident" at the end of the paragraph. Due to the nature of a sexual

assault, this information may not be available to a practitioner before the practitioner begins to

provide services. Further, the Department does not wish to include language which may be read

to limit the practitioner's ability to decide what inforrnation is important for determining the

appropriate examinations and tests which should be conducted. Accordingly, the Department has

decided not to include the suggested language.

Another commentator suggested specific revisions to the requirements in proposed subsection (a)

to create a more general requirement of diagnostic testing and treatnrent as deemed appropriate

by the physician, and eliminating some of the more specific requirements in proposed

subsections (aXa) - (6). Due to the overwhelming comments commending the Deparhent for its

comprehensive approach to teatnnent of sexual assault victims, including the specific provisions

in this section, the Deparknent has retained the language included in the proposed regulations.

Based on these and other comments, however, the Department has revised the language of

proposed subsection (aX5) to make it clear that a determination of the oecessary testrng is left to

the professional judgment of the examinirg practitioner based on the practitioner's assessment of

the victim's condition.

Another commentator recorrmended the Department speciff that a hospital is only required to

provide a victim with the initial dosage of STD or HfV prophylaxis and to give the victim

information on how to obtain the rest of the recommended regimen, if any. Similar comments

were received in response to proposed $ 117.54 (relating to prevention of sexually hansmitted

l l



diseases). This comment is addressed below aTong with the comments received in response to

proposed $ 117.54, and revisions have been made accordingly.

Tkee commentators also reco[tmended that the Departrnent revise the regulations to require

hoqpitals to contact a rape crisis center or sexual assault counselor irnnnediately upon a sexual

assault victim presenting at the facility. Those commentators indicated the rape crisis center or

sexual assault counselor could then advise the sexual assault victim about the services they offer

and provide other counseling and information regarding treatment of the sexual assault.

Although the Deparhent believes contact with a rape crisis center or sexual assault counselor

would be of great assistance to sexual assault vic':ms, the sexual assault victim should have tle

ability to decide whether a center or co,nselor will be contacted both in order to protect the

privacy of the victim and to allow the victim to make informed decision about the extent of the

teahent they wish to receive. Based on their experience, hospitals and their practitioners could

inform the sexual assault vicfim of the benefits of speaking with a rape crisis center or sexual

assault counselor- The Deparhrent has, however, revised subsection (a)(7) to require prompt

notification of a rape crisis center or sexual assault counselor if the victim makes that request.

Two commentators suggested that tlre Deparftnent include a requirement for the provision of

emergency conhaception in this section to clearly indicate its importance in the appropriate

teatnent of female sexual assault victims. Similar comments were received in response to

proposed $ 117.53 (relating to emergency contraception). Although the Deparhrent believes the

regulations do sufiiciently identi& the importance of emergency contaception, language has

been added to this section in subsection (a)(9) to address the commentators' concerns.



Some commentators suggested the Department establish certain minimum trainiag standards that

physicians and nurses who treat sexual assault victims must meet. Another commentator

recommended that the Deparnnent require that hospitals stafftheir facilities with Sexual Assault

Nurse Examiners or Sexual Assault Forensic Examiners, or that the hospitals work with Sexual

Assault Response Teams to perform evaluations and treahnent and to conduct evidence

collection. IRRC also made a similar suggestion. While the Deparunent would encourage

hospitals to utilize the most appropriately trained staff to provide the services required by these

regulatiors, the Deparhnent believes hospitals and their staff are best suited to determine the

appropriate taining forpractitioners teating sexual assault victims pursuant to these regulations.

IRRC inquired as to how the requirements in subsection (a) are to be balanced with other

potential acute care needs of a sexual assault vicfim. IRRC also submitted similar comments in

response to proposed $$ 117.57 (relating to religious and moral exemptions) and I 17.58 (relating

to exemption for hospitals providing limited emergency services). The Department is cognizant

of the fact that a sexual assault victim may present at a hospital with other physical injuries from

the sexual assault, some of which may take medical priority for treatnent over the requirements

of these regulations. In order to eliminate any concems that the regulations may be read as taking

priority over other medical care which may require more immediate attention the Departnrent has

revised subsection (a) to require a hospital to provide the required services prompfly, or as

immediately thereafter as medically appropriate depending on the condition of the victim. A

hospital shall also provide such other services for heabrent of the sexual assault as medically

indicated by the condition of the victim, including treatuent for any injuries or hauma resulting

from a violent physical attack.



IRRC also inquired as to the accessibility of medical records pwsuant to these provisions. First,

IRRC noted oue commentator's concem that gathering information about the sexual assault and

the victim and including it in the medical record may lead to its use against the victim in a court

of law. Some commentators also noted the reguiations do not speak dtectly to confidentiality or

privacy. IRRC also questioned the accessibility of this information by others. Second, IRRC

inquired as to the length of time a hospital is required to nraintain medical records pursuant to

these regulations.

As to the concerns for confidentiality and privacy, the Departnrent notes confidentiality and

privacy of medical information is curently addressed and protected by various provisions of law

which must be adhered to by the facility and practitioners, including common law and statutory

privileges like the like the doctor-patient privilege, federal law like the Health Insurance

Portability and Accountability Act of 1996 (42 u.s.c. $1320d, et. seq.;45 cFR g 160.101), and

state law like the Department's hospital regulations (28 Pa. Code Chapter 115). For example, 2g

Pa. Code g 115.27 provides for the confidentiality of medical records and procedures for their

release. Hospitals and practitioners would be required to maintain any confidentiality or

privileges provided in state and federal law. Similarl/, nothing in these regulations conflicts or

supersedes theprovisions of the "Rape Shield Law," 18 Pa.C.S. $ 3104(a), whichprovides for

the inadmissibility of evidence of a sexua.l assault victim's past sexual conduct in criminal

proceedings.

With regards to the length of time medical records must be maintained, tbe Deparhnent notes its

regulations, as they appear in Chapter 115 of Tifle 28 of the Pennsylvania Code, already address



issues telating to medical records in hospitds. Specifically,28 Pa. Code $ 115.23 (relating to

preservation of medical records) provides the time periods for the retention of records. In order

to ensure hospitals are a-\ilare of the requirement to maintain these records in a manner consistent

with the provisions in Chapter 115, the Deparhnent has revised subsection (b) of this section to

include reference to this Chapter.

Section 117.53. Emergency contraception,

The Deparknent received a comment requesting that it remove any specific requirement that the

hospital provide a female sexual assault victim with emergency contraception. The commentator

argued the language was unnecessary and that individual practitioners should detennine which

medication would be appropriate for the victim. As recent events in this Commonwealth have

demonsfrated that at least one hospital did not include emergency contraception in the policies

and procedures for teating sexual assault victims, the Department believes specific language

requiring hospitals to provide emergency contraception is appropriate, and has not revised the

regulations.

The Deparbaent received several comments on the requirements for the oral and written

emergency conhaception information that must be provided by hospitals to sexual assault

victims contained in proposed subsections (aXl) and (2). The Deparbrent has addressed those

comments in its discussion of $ 117.55 (relating to emergency conhaception informational

materials).

l 5



The Deparbnent also received comments requesting the regulations specif that the oral

information about emergency contraception hospitals give to sexual assault victims also be

objective and medically and factually accurate. The requirement of paragraph (2), formerly

proposed subsection (aX2), that hospitals provide oral information goes beyond ttrat of the

written information materials, which only requires the hospital provide the materials to the

victim without firther explanation or information regarding the availabilify of emergency

contaception. This provision requires hospitals to inform the victim of tbe fact that emergency

contaception is available at the hospital and to explain its use, risks and efficacy. This

requirement and other requirements in sections 117.52(a) (relating to minimum services for

sexual assault emergency services), 117.54 (relating to prevention of sexually ransmitted

diseases), and 117.56 (relating to information regarding payment for sexual assault emergency

services) will assist in opening a dialogue between the hospital and the victim to ensure that the

victim is fully informed of the available teatment for the sexual assault. All information

provided by a hospital to a patient is required by other provisions of law to be medically and

factually accurate, and as such, including that requirement here is unnecessary. The Deparbnent

has added language to require that, at a minimrrm, the oral information about emergency

contraception required by the regulations be objective.

Several commentators recommended revisions to the language in proposed subsection (b)

regarding pregnancy testing prior to the provision of emergency contraception to female sexual

assault victims. One commentator also suggested the Deparbnent broaden the language to

include ovulation testing in order to allow certain hospitals to exercise moral conscience. Other

commentators requested that the Deparhnent limit the abilify of a facilify to conduct a pregnancy



test or to condition providing emergency contraception on a pregnancy test. Some commentators

suggested language regarding pregnancy tests be eliminated dtogether. IRRC also questioned the

need for this provision, considering emergency contraception will have no effect in eliminating

an existing pregnancy. IRRC commented, however, that if pregnancy is a contraindication of

emergency contraception this should be specifically mentioned in the regulations.

Having considered all these comments, the Departm.ent has removed proposed subsection (b) to

eliminate any of the potential problems raised by the commentators, and has renumbered the

section accordingly. A hospital or practitioner may choose to exercise conscience without a

regulation from the Deparhnent. Although pregnancy is a contraindication for the adminisnation

of emergency contraception, hospitals and health care practitioners should exercise professional

judgment in informing sexual assault victims about the contraindications of medications and

treatment available to the victim. Accordingly, the Deparhnent has clarified paragraph (3) io

indicate that emergency contraception must be provided unless medically containdicated or

unless the hospital is operating under the religious or moral exemption of $ 117.57.

Section 117.54. Prevention of sexually transmitted diseases.

One commentator suggested the Deparhnent eliminate this section entirely, and instead create

and provide written informational materials which could be used by the victim to determine the

teatuent they wish to receive. While the Deparffnent is charged with promoting the health,

safety and adequate mre of residents in healthcare facilities in this Commonwealth, it is not

appropriate for the Deparfineat to supplant the role of healthcare providers and practitioners in

providing appropriate medical information and heahent to individuals. Substituting the
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compassionate care which is offered by health care providers and health care practitioners in the

Commonwealth with written informational materials may be viewed as inappropriate, especially

for an individual who presents at a hospital as the victim of a taumatic event such as a sexual

assault. The Departrnent has, therefore, retained this section with certain revisions as described

below.

Two commentators requested the Deparhnent delete the phrase "significantly prevalent" as it

appears in subsections (a) and (c). The commentators also suggested the Departrnent add

"inoluding Hepatitis and HW" to these subsections. As the hospital providing heahent to a

victim is best able to determine which tests and teatrnents are appropriate, the Departnent bas

revised the regulations to incorporate these suggestions and allow hospitals more latitude in

making these decisions.

These commentators also suggested the Deparbnent delete "and tests that may be conducted"

from proposed subsection (bxl). The commentators included no explanation for this

recommendation. The risk assessment required by subsection (a) would include consideration of

results from tests which may be conducted by the hospital to ensure that a victim receives the

appropriate treatnent. The Deparhnent has not revised &e proposed subsection in response to

these comments.

Some commentators suggested the Departrnent clariff the requirement that hospitals provide

STD prophyloris to indicate that only an initial 72-haur dosage be provided, with the hospitals

providing the victim information and the means, such as prescriptions, for obtaining the



remainder of the medication if it is deemed necessary. Aithough, based on risk assessment

conducted by the hospital pursuant to the regulations, some victims may not need STD

prophylaxis medication, in other irrstances certain findings of the risk assessment or the

unavailability of some information needed to complete the risk assessment may necessitate a

victim receiving at least the initial 72-hour dosage. During this 72-hour period, additional

information may be obtained by the hospital which would allow it to inform the victim as to

whether continuing with the full dosage is necessary. A victim should not be burdened with the

expense and difficulty of continuing with a 30-day regimen of STD prophyla.xis if it is

dctermined the fulI regimen is unnecessary. The Deparlment has revised the regulations to

incorporate the commentators' suggestions.

Some commentators asked who would be responsible for payrnent of the cost of STD

prophylaxis and noted the potential high cost of this medication. The Deparhent has included

provisions in $ I 17.56 (relating to infomration regarding pa;ment for sexu"t assault emergency

services) to require that hospitals inform victims of known resources for paymen! including

programs for the uninsured or underinsured. In fac! another commentator recommended the

inclusion of text from 42 Pa.C.S. 5 1726.1, which specifically provides that the .,cost of a

forensic rape examination or other physical examination conducted for the purpose of gathering

evidence in any criminal investigation and prosecution under 18 Pa.C.S. Ch. 3l (relating to

sexual offenses) and the cost to provide medications prescribed to the victim therein shall not be

charged to the victim. If appropriate insurance is unavailable, reimbursement may be sought

pursuant to the provisions of section 477 .9 of the act of April g, lg2g (P .L. 177 , No. I 75), known

as The Adminisrative Code of 1929J' (42 Pa.C.S. g 1726.1.) The referenced section of the
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Administrative Code of 1929 provides for reimbursement by the Victims Compensation

Assistance Program. Because of existing law, therefore, the Deparfinent believes no revisions are

necessary to address this concern.

IRRC recolnmended the Department include a more specific citation to the U.S. Deparnnent of

Health and Human Services Centers for Disease Control and Prevention ("CDC') risk

assessment standards referenced in subsections (b) and (c). At the current time, the CDC includes

its recommendations in a guidance document entitled "sexually Transmitted Diseases Treatuent

Guidelines, 2A06." This document, and its recommendations, can currently be found at

http:l/www.cdc.gov/std/teatrrent/default.htn. This document was also included in the August 4,

2006 edition of the CDC's Morbidiqv and Mortalitv V/eeklv Report. Centers for Disease Control

and Prevention, Sexually Transmitted Diseases Treatment Guidelines, 2006. MMWR

2006;55(No. RR-l1). However, as the Deparhnent is unable to predict whsn this document will

be updated (previously the recommendations were included in "sexually Transmitted Diseases

Treatuent Guidelines,2A02') or whether the recommendations will be incorporated into another

CDC publication, the regulations do not include a specific docrrment citation which may require

constant revisions in the future. Hospitals and their staff should be capable of locating these

guidelines for inclusion in their treatment policies and procedures aad are likely already aware of

these guidelines. Accordingly, no revisions have been made pursuant to IRRC's

recommendations.
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Section117.55. Emergencycontraceptioninformationalmaterials.

One commentator suggested the Department eliminate this section, because the substance of this

section is addressed in $ II7.52 (relating to minimum requirements for sexual assault emergency

services). This section, however, contains additional information not included in $ 117.52, and it

is necessary for implementation of the regulations. Therefore, the Deparhent has not revised tis

section.

Some commentators suggested the Deparknent include more specific standards for the written

infonnational materials, or review and approve the materials created by the hospitals. At least

one commentator suggested the Departrnent create the materials and make them available to

hospitals. After considering these comments, the Deparbnent has revised section 117.55O) to

provide that the Departrnent will develop the written emergency contraception informational

materials and make them available to hospitals in electonic format. Hospitals, and the general

public, will be able to obtain these materials from the Deparhent's website or by requesting an

elecbonic copy from the Deparhent. Hospitals will be required 1s efutain the inforrration

materials, print them, and make them available to their staff and to sexual assault victims. This

will ensure corsistency in the information provided and reduce the cost to hospitals for

compliance with these provisions.

Another commentator suggested the Deparbnent produce a list of locations where emergency

contraception can be obtained. Some commentators suggested the written emergency

contraception informational materials include a list of locations where emergency contraception

is available. Due to the Deparnnent's limitations, it is not possible to create individual documents



for each hospital to use, identifring the locations nearest to each hospital where emergency

contraception is available. Although the materials will not include a specific list of locations

where emergency contraception is available, the materials will inform victims of its availability,

including the requirements that certain hospitals provide emergency contraception to sexual

assault victims. Further, the materials will include contact information for Rape Crisis Centers,

where victims can obtain additional assistance, including counseling and referral for emergency

contaceptioa.

ln contrast to the comments above, one commentator suggested that requiring hoqpitals that

exercise the religious or moral exemption provided under section 117.57 (relating to religious

and moral exemptions) to refer victims to locations where emergency contaception can be

obtained could constitute material cooperation by the hospital in an activity it finds contradicts

with its stated religious or moral beliefs. The Deparhraent will be producing the uritten

emergency contraception materials to be used by hospitals, so that this concern should no longer

be an issue. Furthermore, the commentator noted that providing a victim with contact

information for a Rape Crisis Center would not violate the stated religious or moral beliefs with

which this commentator was concerned. The materials prepared by the Deparfinent will not

include a list of locations 1s 6lrnin emergency contaception, but will provide a toll free number

that a sexud assault victim can call to contact a local Rape Crisis Center.

Section 117.56. Payment for sexual sssault emergency services.

One commentator suggested this section was unnecessary because hospitals already provide

patients with information on financial resources available to pay for services received. The
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commentator asked that this section be deleted. Several other commentators commended ttre

Departnent on requiring this information be provided by hospitals. Although 28 Pa. Code $$

103.22(bX18) and (19) (relating to implementation of patient's bill of rights) do contain language

similar to that in $ 1 17 .56, this section goes further in identifring some of the specific resources

forpaymeat, including, for example, the Victim Compensation Assistance Program administered

by the Pennsylvania Commission on Crime and Delinquency. By including this section, tle

Departrrent will be able to identi$ additional financial resources in the regulations as they

become available. It is imperative that a sexual assault victim is properly informed of financial

resources for payment of the care, to ensure that a victim does not refuse teafuent based on a

concern of the inability to pay for the services. IRRC also commented on this section, and stated

that "the regulations should require that victims receive comprehensive information on their

financial responsibility and all resources available to them for covering the costs of their

teatnent." The Department agrees, and has accordingly retained this section of the regulations.

Another commentator requested the Departrnent include clarification about Medicaid and

Medicare paynent methods for these services. It is impractical for the Departrnent to provide

more specifics about these programs in its regulations, since they are currently operated by other

agencies, and are subject to change before the Deparhnent has an opportunity to amend its

regulations. In order to ensure the regulations will not require regular revisions, no revisions

have been made in response to these comments. More information regarding the treatment or

services covered by Medicaid or Medicare can be obtained from the agencies responsible for

administering these programs.



One commentator suggested the Department explore ways to reduce the cost of services to

victims, such as working with drug manufacturers to lower medication costs. Although reducing

costs of services and medications for sexual assault victims is certainly important, it would be

inappropriate for the Deparblent to engage in the negotiations and tansactions required to

accomplish these goals. However, there are several sexual assault victim advocacy groups in

Pennsylvania that can negotiate with hospitals and drug manufacturers to achieve the same goals,

and this is preferable to government intervention in cost of services or medication.

One commentator suggested the Deparhent more clearly state whether victims will be

responsible for any costs associated with the provision of these services. Because the costs for

services and paynent methods for each sexual assault victim are unique, the Deparbnent ca.nnot

develop specific language to address each separate circumstance. The Departuent has not

revised the regulations in response to the commentator's concems.

One commentator noted that sexual assault victims should be provided informatiou to inform

them that any applicable medical insurance company need not be notified of the fact the

individual was the victim of a sexual assault. However, the commentator did not provide

sufficient information for the Deparfinent to determine the specific circumstances under which

this statement would apply. Further, the method by which a hospital or individual requests

reimbwsement from a health insurer, and the information that must be provided to the insurer in

order for reimbursement to occur, are not within the Deparffient's conhol. The Depar&nent has

not revised the regulations in response to this comment.
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Section 117,57, Religious and moral exemptions.

Some commentators suggested the Departrnent include a religious and moral exemption for

individual pmctitioners similar to that included in this section for hospitals. The Deparfinent has

not revised the regulations in response to these comments. The Health Care Facilities Act

("HCFA'), (35 P.S. $ 448.101, et. seq.) provides the Deparfinent with the authority to license

and regulate health care providers and facilities, not health care practitioners. The authority to

Iicense and regulate the health care practitioners who would provide the services in hospitals

under the regulations is vested in the Deparhent of State. A hospital should develop procedures

that would assure the provision of sexual assault victim emergency services in accordance with

the Department's regulations and yet still accommodate an individual practitioner's needs.

Furthermore, the Departnen! through its regulations relating to civil rights (28 Pa. Code $$

51.1I - 51.13, 101.161 - 101.165), requires compliance with all civil rights laws with regards to

tle teatuent of patients and facility personnel, and discrimination against a practitioner on the

basis of religion is prohibited.

Some commentators suggested that hospitals should not be provided a religious or moral

exemption to the requirement that hospitals provide emergency contraception to sexual assault

victims. The religious or moral exemption regarding the provisions of emergency contaception

by hospitals is not created by the Departrnent through its regulations. Instead, the regulations

recognize the language of the HCFA, which creates the exemptio[ and provides for certain

notification and tansport provisions for hospitals eligible for and availing themselves of the

exemption. Further, even if the HCFA did not provide the exemptio4 some stakeholders have

argued that Pennsylvania's Religious Freedom Protection Act ("RFPA') (71 P.S. $ 240I, et.



.teq.) would prohibit the Department from requiring certain hospitals to provide emergency

contraception. As any exemption which may exist is a matter of statutory language enacted by

the General Assembly, the Deparhent cannot revise the regulations to address the

commentators' concerns.

One commentator suggested a facility's denial of emergency contaception could be considered

discriminatory towards the victim and a violation of the sexual assault victim's constitutional and

statutory rights. IRRC also submitted comments to the Departnnent on this issue and asked that it

be resolved in light of one commentator's concerns that requiring hospitals to provide emergency

conhaception may violate the RFPA. The Department has not been presented with any law or

court ruling which would support the position that an individual has a religious or civil right to

be provided a particular medication in a hospital. The Departrnent is not in a position to make

ultimate determinations on whether a hospital's refirsal to provide emergency contraception

would violate any rights conferred to the victim. Such a review is up to the applicable courts.

However, the Deparbnent does enforce applicable law, and would reexamine the regulations if

presented with sufficient legal authority to support the commentator's position.

Some commentators suggested that even if a hospital were able to avail itself of a religious or

moral exemption to the requirement that the hospital provide emergency contraception to a

sexual assault victim, the exemption should not be extended to the requirements in $

t17.52(a)Q) (relating to minimum requirements for sexual assault emergency services). That

section states that a hospital must orally inform the victim of the availability of emergency

conkaception. Comments submitted by one commentator suggest that providing oral information
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regarding emergency confraception would not violate a facility's religious or moral beliefs.

Having reviewed material regarding religious objection to providing emergency confraception,

the Deparfinent agrees with these comments and it ha.s revised the regulations to require all

hospitals to provide oral information about emergency contaception.

One commentator provided altemative language which, although similar to that in the proposed

regulations, did not give reference to the HCFA, and did not ensure that arrangements would be

made to arrange fs1 fiansportation for a victim to a location that could provide emergency

conhaception. Although the Deparnnent appreciates comments which provide alternative

language, the Departrnent has not incorporated the language into the final form regulations.

Some commentators suggested the "safeguards" of the RFPA be incorporated into the

regulations to ensure a hospital does not improperly claim a religious or nroral exemption.

Another commentator suggested a hospital should be required to apply to the Departnnent for an

exc,eption to exercise a religious or moral belief. One commentator requested additional

clarification on what constituted a "religious" hospital. IRRC similarly inquired as to what the

Departrnent would deem "religious or moral beliefs."

Because the HCFA applies to all hospitals, where the RFPA only applies to those hospitals

which fall within the MPA's definition of "person", the Deparfinent opted to make reference to

the HCFA which is equally applicable to hospitals within the Departrnent's regulatory authority.

However, neither the HCFA nor RFPA grant the Deparftnent the authority to make

determinations of the applicability of these laws to a hospital's stated religious or moral beliefs.
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Those determinations can be made by a court of law, Accordingly, the Departnaent is only

requiring that a hospital inform the Department of its intent to exercise the exemption in $

117.57, and provide it with documentation, reviewed and approved by the hospital's goveming

body, to confirm the hospital's stated religious or moral beliefs. The Departrnent will review this

notification to ensure a facility does in fact have a stated religious or moral belief against the

provision of emergency contraception. It should be noted that the Pennsylvania Code currently

provides for a similar arangement with regards to a facility's stated ethical policy as it pertains

to abortion or sterilization. (.See 16 Pa. Code $$ 51.31 - 51.33 (relating to rights and obligations

of hospitals and other health care providers with respect to abortion and sterilization.)

Another commentator argued the referal and nansport provisions could violate a hospital's

rights and the RFPA. The Deparhent's regulations do not require referral of the vicrim to a

facility where emergency contraception is provided, nor do they require transport by the hospital.

As noted above, the written emergency contraception informational materials will list a

telephone number for a Rape Crisis Center. This Center can make the appropriate referral of the

victim to a location where emergency contraception can be obtained without the hospitals

involvement. Further, a hospital is not required to actually transport the victim, but instead is

required to arrange for transportation for the victim. This can be accomplished, and the

regulations complied with, by having the hospital make arrangements with a local Rape Crisis

Center or other similar sexual assault victim assistance organization to provide Eansportation to

the victim. The RFPA states that an agency shall not "substantially burden the free exercise of

religion without compelling justification." 7l P.S. $ 2402(l). The Department does not believe

that the regulafions present a substantial burden to the free exercise of religion under the RFPA.



Even if it could be argued that the regulations present a substantial burden to the free exercise of

religion, they do so in furtherance of compelling interests of the Department and are the least

resfrictive means of furthering the interest.

The Departnent has a compelling interest in the protection of the healtb safety and welfare of

the residents of the Commonwealth. Furftennore, the Deparhnent has a compelling interest in

the reduction of the harmful effects, health concerns and complications which may be caused by

unwanted and unplanned pregnancies which may result from sexual assaults. As drafted, the

regulations are the least restrictive means of achieving these compelling interests as they reduce

and even eliminate an objecting hospitals involvement in the provision of emergency

conbaception to sexual assault victims and allow hospitals to comply with these requirements by

seeking the assistance of third-parties who can provide Mnsportation for a victim to a location

where emergency conEaception could be obtained.

One commentator requested the Deparfinent require hospitals operating under this exemption

inform sexual assault victims verbally and in vniting that it can alrange for a transfer of the

victim, at no cos! to a faciiity that will provide emergency contraception. Other commentators

suggested the hospitals should be required to inform the victims of their objections to emergency

conhaception immediately upon the victims presenting at the hospitals. The regulations have

been revised to clearly indicate that a hospital is required to provide oral and written information

to a victim of the availability of the arrangement for transportation. (See 28 Pa. Code $

117.57(5)). A similar revision has been made to $ 117.58 (relating to exemption for hospitals

providing limited emergency services). (See $ 117.58(5). The wriuen emergency contraception



materials created by the Departrnent will also provide this information. Furthermore, it is

important to allow the practitioners at a faciiity to make the appropriate assessment of each

sexual assault victim and determine the timing of the services and treatnent that will be

provided. As detailed below, the Deparfment has also revised the regulations to require

prominent posting of the facility's exercise of the exemption. (^See $$ 117.57(5) and I17.58(5)).

One commentator suggested that if a victim cannot be transferred to a facitity that will provide

emergency contraception, the teating hospital should be required to provide emergency

contaception notwithstanding any religious or moral belief to the contrary. The regulations

require a hospital to ensure that all treatment is provided. If a hospital determines the extended

teatnent of a victim could result in a victim not receiving emergency contraception due to the

hospital's religious or moral belie{, the hospital should inform the victim and make arrangements

to transfer the victim to a facility that will continue with any treatment required for the victim,

including emergency confiaception. If a hospital delays informing the victim of the availability

of emergency contraception, or delays in ananging for transportatiorU until such time as

emergency contaception would no longer be effective, the hospital may not be in compliance

with the regulations.

Another commentator suggested the Deparhent address any conflict between $ 117.57 and S.B.

990. At the end of the 20A5-20A6 Regular Session, S.B. 990 had failed to pass. On February 7,

20A7, the Pennsylvania House referred House Bill 288 ("H.8. 288"), the Sexual Assault Victim

Emergency Treatnent Act to the Health and Human Services Commiuee. Although similar to

S.B, 990, H.B. 288 does not contain the religious exemption language that was included in S.B.
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990. To date, no bill had been passed by the General Assembly regarding requirements for the

provision of emergency contraception in Pernsylvania hospitals. The Deparhent will review

these regulations periodically to determine their consistency with any subsequent legislation at

either the state or federal level which may provide for requirements similar to or related to those

in these regulations.

Some commentators, including IRRC, asked the Departnent to require a victim to be hansferred

to the "closesf' hospital, not just a hospital in "close proximity." Similar cornments were made

with regards to the tansfer provision i" $ 117.58. The Deparffi.ent is cognizant of the possibility

that in some areas, a hospital may exist which is not located in this Commonwealth but does

provide the required services and is the closest hospital to where the victim is located. Further, in

situations where all other treatnent has been provided and anangements need only be made to

ensure the victim receives emergency contraception, locations other than hospitals may be

available. The Departnent has revised the regulations in light of these possibilities, including

permitting transportation to non-Pennsylvania hospitals and to locations other than hospitals

where emergency contraception is available.

One commentator suggested hospitals operating under the exemptions in either this section or $

117.58 prominently post this information in the hospital's emergency services area so a sexual

assault victim receives additional notice of the limitation of services provided by the hospital.

IRRC agreed with this recommendation. The Deparbnent has revised the regulations to include

prominent posting of notice in the hospital's emergency service areas. (See paragraph (1).



Some commentators inquired as to applicability of the Emergency Medical Treatnent and Active

Labor Act ("EMTALA") (42 U.S.C. $ l395dd and related regulations at 42 CFR $ 489.24) to

these regulations, and specifically to the exemptions and transfer provisions in this section and $

117.58. The Department notes that nothing in the regulations contradicts EMTALA or requires

or allows a facility to violate the provisions of EMTALA. All hospitals which provide

emergercy services and are subject to EMTALA must provide the appropriate medical screening

examinations and are required to treat or transfer sexual assault victims in accordance with the

requirements of EMTALA. However, there is no indication that the Centers for Medicare and

Medicaid Services (*CMS') considers the provision of emergency contraception to be an

emergency medical service which in itself would invoke the requirements of EMTALA. It

should be noted that guidance issued by CMS provides that preventative care services (which,

although not specific, could include medications to prevent pregnancy) and a request for

gathering of evidence for criminal law cases (rape kits) are not considered, by CMS, to be

medical care services under EMTALA, and do not invoke the provision of a medical screening

examination under EMTALA. The implications of EMTALA on hospitals operating under the $

117.58 exemption present distinct issues which are addressed in the responses to comments to

that section.

Some commentators, including IRRC, inquired as to whether the Departrnent required a transfer

under $ 117.57 be completed by an ambulance. The commentators also asked what authority the

Departuent had to require such a transfer by ambulance and who would be responsible for the

cost. IRRC was also coRcerned about the cost of tansporting victims for what may be considered

non-emergency teatnent. One commentator argued that requiring hospitals operating under the



$ 117.57 exemption to pay for the transfer would be a tax on the hospital for the exercise of their

religious or moral beiiefs.

If a hansfer by ambulance would be required under EMTALA or other applicable law, the

Deparhent would expect the applicable parties to comply with those laws. However, if current

laws do not require transfer by ambulance for the pulposes of obtaining emergency

confraception, then these regulations should not be constued as a new requirement to do so. The

Deparbnent is requiring a hospital operating under the exemption in $ 117.57 to arrange for

reasonable transportation for the victim. (See, pangraph (2). This can be accomplished in any

one of various methods, including transfer by law enforcement, by a sexual assault counselor, or

by a hospital transportation service. To avoid confirsion, the Department has revised the

regulations to eliminate the use of the word "fransfer" in $ II7.57 and replace it wittl

"tansportation."

Ia response to the inqurry regarding payment for the tansportation, the Departrrent is only

requiring ttrat the victim not bear the cost of this transportation. Depending on the tansportation

arrangements made by the hospital, these costs could be covered by one of the programs

available to cover the costs for sexual assault victims, or tansportation could be provided by a

rape crisis center who might not seek reimbursement for its services. It is not possible, therefore,

to quantiS these costs or determine a payer in the regulations.



Secfion lf 7.58. Exemption for hospitals providing limited emergency services.

Some commentators suggested the Deparhnent revise the proposed rulemaking to prevent

hospitals from electing not to provide emergency services to sexual assault victims pursuant to $

117.58. One commentator suggested the Departrrent more specifically define who is permitted to

exempt themselves from the regulations pursuant to this exemption. Conversely, one

commentator noted it was appropriate to allow hospitals to individually determine whether nor

not they would provide emergency services to sexual assault victims, in order to ensure victims

receive featnaent in hospitals with more experience and whose practitioners are proficient in the

treatnent of sexual assaults- That commentator, howevel, did have concenrs about some of the

more proficient hospitals electing not to provide sexual assault emergency services.

Generally, the Department's regulations relating to health care facilities do not require hospitals

to provide any specific services or treatment or any particular level of services. However, the

existing hospital regulations do provide hospitals with guidelines for determining which level of

emergency services to provide based on the scope of services otherwise generally provided by

the hospital. Specifically,2S Pa. Code $ 117.13 (relating to scope of services) provides for three

levels of care which are acceptable in a hospital, ranglng from full "effective care for any type of

patient requiring emergency services" by hospitals that otlerwise "offer a broad range of

setvices," (28 Pa. Code $ 117.13(1) to allowing hospitals to "refer all emergency patients after

institution of essential life-saving measures" for hospitals that otherwise offer only 'the most

lfunited range of services." (28 Pa. Code $ 117.13(3)). Based on the concems raised by some

commentatoru on the exemption provisions in $ 117.58, the Department has revised the

subsection (a) to dlow only hospitals with the "most limited range of services" to continue to



refer all emergency patients and exempt themselves from treating sexual assault vic':ms in

accordance with the regulations. (See, subsection (a)). These hospitals currently have procedures

for ensuring patients in need of emergeucy services are not hansported to their facilities and for

referral and transfer of those who nevertheless present at the hospital. However, nothing should

be construed to prevent a hospital operating an emergency service area under 28 Pa. Code $

117.13(3) from providing emergency services to sexual assault victims if that hospital believes it

oan appropriately provide the services and the community which they serve would benefit from

them providing the sewices. Hospitals electing not to provide seryices must still comply with

certain notification provisions and should transfer victims in accordance with their current

transfer policies.

Some commentators were concerned as to how a hospital electing not to provide sexual assault

emergency services should respond to a victim who presents with a need for services relating to

the sexual assault but not directly covered by these regulations, such as injuries from a physical

assault. Again, the revisions made by the Deparhent address these concerns. Hospitals governed

by this section should have curent policies and procedures that include provisiorx to deal with

stabilizing the victim prior to hansfer to another facility. These policies and procedures would

apply for tansfer and tansport of sexual assault victims.

Anotber commentator asked whether hospitals that elect not to provide emergency contraception

pursuant to the religious and moral exemption in $ 117.57 n only limited circumstances must

still comply with the notification provisions. Although the refusal by these hospitals to provide

emergency contraception may be limited, the fact that a hospital could legally exercise its
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religious rights to deny emergency contaception demands that the public be notified in order to

limit the occasions in which a victim will be required to receive services in piecemeal fashion.

Accordingly, all hospitals which at arry time may deny emergency contraception pursuant to a

stated religious or moral belief must comply with the notification provisions of this section. To

clariff this requirement, the regulations have been revised to include separate notification

provisions in $ 1 17.57 and this section.

Some commentators asked which law enforcement agencies and ambulance and emergency

medical care and transport services must be notified pursuant to the provisions of proposed

subsection (a). Pursuant to existing regulations, hospitals are required to develop a community

based plan for the provisions of emergency services. (^9ee 28Pa. Code gg ll7.l1- I17.15). This

plan is to be developed '\Mith community participation and be coordinated with the local

emergency health services council." (28 Pa. Code $ 117.15(bXl)). Based on these existing

provisions, hospitals are aware of the law enforcement agencies and ambulance and emergency

medical care and hansport senrices which may hansport sexual assault victims to their facilities.

Accordingly, the Department has made no revisions to the regulations.

One commentator suggested the Departnent require that hospitals noti$ their local emergency

health services council of their exercise of either of the exemptions in proposed $ I17.57 or this

section. As stated above, a hospital's community based plan is to be developed "with community

participation and be coordinated with the local emergency health services council." (28 Pa. Code

$ 117.15&X1). Therefore, notification can be achieved pursuant to existing regulatory

requirements. Furtherrrore, as the Department wili publish notice in the Pennsylvania Bulletin of
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hospitals operating under the exemptions in $ 117.57 and this section, there are adequate

provisions to ensure these groups will be notified. (^See $$ 117.57(1)(ii) and 117.58(1)(ii)).The

Departnent has made no revisions to this section.

One commentator suggested hospitals be required to provide posted notice at the facility if they

do not provide sexual assault victim emergency services pursuant to the exemption proposed in

this section. The Deparhent has revised the regulations to incorporate tle commentatot's

suggestion. (.See $ I17.58(5)).

Another commentator suggested the Depar[nent require hospitals notifr the applicable law

enforcement agency if they receive and transfer a sexual assault victim pursuant to the provisions

of proposed $ I17.5S. In order to respect the privacy of the victim, and in light of the possibility

ttrat the victim may not desire to report the crime to law enforcemen! revisions have not been

made to address these comments. Hospitals are nevertheless required to comply with any laws

requiring notification to law enforcement of the teatment of victims of crimes, and nothing in

these regulations should be consfued as superseding those requirements.

Some commentators were concemed the exemption provisions of $ 117.58 night limit the

number of hospitals providing emergency services to sexual assault victims and increase the time

it takes to tansport a victim to a hospital. The commentators argued this could lead to higber

costs, reduction on the number of ambulances available to respond to the emergency calls at a

particular time, limit patient choice and delay treatnent. One commentator asked the Deparbnent
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to remove "at no cost" from proposed subsection (bX2) in response to concerns of how these

costs would be reimbursed.

The Deparfuent believes the revisions made to the regulations to allow only those hospitals

providing emergency services under 28 Pa. Code $ 117.13(3) to exempt themselves from these

regulations resolve these concems. It is unlikely that victims are curently being taken to these

facilities as the embulance and law enforcement communities should be aware of which hospitals

provide the broader range of services necessary for the appropriate teatuent of a sexual assault

victim. If a victim presents at one of these hospitals, there are procedures in the hospital's current

operations for properly transferring the victim to a hospital that can appropriately provide the

required services.

These revisions also address the concems of commentators regarding who will pay for the

transfer of these victims when they present to a hospital that does not provide sexual assault

emergency services. Current practices with regards to these transport costs may also be applied

for the treafrnent sought for a sexual assault. As the transfer procedures for these hospitals are

currently in place, the Departrrent has removed "at no cost" from proposed subsection (bX2)

(renurnbered as paragraph (6) to eliminate any interference with those standing procedures.

Some commentators raised similar issues with respect to EMTALA and ambulance hansfers

with respect to this section and $ 117.57 (relating to religious and moral exemptions).

Commentators questioned the Departnent's authority to promulgate such a regulation, and

whether the anrbulance community must respond if the ffansfer is not considered medically
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necessary. Commentators also raised the same issues regarding the applicability of EMTALA to

hospitals that do not provide any sexual a.ssault emergency services. These concenN are

addressed in response to the comments relating to $ 1 17.57. Further, they are also resolved by

the revisions to this section, as crurent policies and procedure for the hospitals operating

emsrgency services areas under 28 Pa. Code $ 117.13(3), which should be in compliance with

state and federal law and EMTATA, would apply to tansfers and transports of sexual assault

victims.

Some commentators, including IRRC, requested that additional guidance be included in the

regulations for the terrr "close proximity" as used in proposed $ 117.57, or to change this term to

require tansport to the "closest" hospital. The Deparhent has revised paragraph (6) to address

these concenrs by incorporating the latter recommendation. (,See $ 117.58(6).

IRRC suggested the final form regulations clarifr that the notification provisions of proposed

subsection (a) apply to two types of exemptions, the exemption from providing only emergency

contaception under proposed $ 117.57 and the exemption from providing any sexual assault

victim emergency services under proposed $ 117.58. The Departnent has revised the regulations

in response to this comftent by providing separate notification requirements in $$ 117.57 and

I 17.58.

IRRC also suggested the Deparhent clarify when the list of hospitals not providing sendces will

be published. The Deparrnent has revised the regulations to provide that the Iist will be



published annually. (.See $ 1 17.58(lxii)). Also, the Departrnent will post the most recent listing

on its website to reduce the need to reguiarly update the list between annual publications.

IRRC also suggested the regulations require ambulance or emergency medical service transport

personnel inform vistims of their hospital choices and whether emergency contraception would

be available at certain hospitals. Although this information is very useful for victims, these

regulations provide for requiremeats for hospital, and do not pertain to ambulance or emergency

medical services personnel. Howevel ambulance and emergency medical services personnel are

encouraged to provide sexual assault victims with any information the victim may find useful in

seeking beatment for the sexual assault.

C. AFFECTED PERSONS

The regulations will affect ull Qsmmonwealth hospitals licensed by the Deparhent which will

be required to consider whether or not they will provide sexual assault emergency services.

Those hospitals eligible for one of the exemptions under $ 117.57 (relating to religious and moral

exemptions) or $ 117.58 (relating to hospitals providing limited emergency services), and

electing to exercise one of those exemptions, will be required to inform the Deparhent

ambulance and emergency medical care and bansport serwices, and law enforcement agencies of

this decision within a specified time frame. Further, hospitals choosing not to provide these

services under $$ 117.57 or 117.58 will be required to develop policies and procedures for

informing sexual assault victims of the hospital's position on these issues, and for arranging to

tansport or transfer victims who request to be taken to locations that do provide the applicable

services.
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Hospitals required to provide sexual assault emergency services will need to develop policies

and procedures to comply with the provisions of the regulations, including those relating to

provision of irformational materials relating to emergency contraception" sexually tansmitted

diseases, and pregnancy.

The regulations will also affect sexual assault victims, who will be offered the sarne information

and care at all Commonwealth hospitals required to provide sexual assault emergency services.

Victims will also be offered the opportunity to be transported to hospitals that did offer these

services, ifthey present at a hospital that does not do so.

Lastly, these regulations will affect law enforcement agencies and ambulance and emergency

medical care and transport services, since those gtoups should make efforts to be aware of the

list of hospitals that provide sexual assault emergency services, so that a victim may be taken to a

hospital where the victim will receive appropriate sexual assault emergency services.

COST AND PAPERWORK ESTIMATE

Cost

r. Commonwealth

There will be additional costs to the Commonwealth resulting from these regulations associated

with the Deparhent's need to enforce the regulations. The Deparffient estimates an additional

position for a Health Facility Quallty Administrator will be required to survey and inspect

hospitals to enstue compliance with the regulations and respond to complaints relating to the

manner in which these regulations will be implemented by the hospitals. These costs will include

D.

1.



salary, benefits, workstation, computer, telephone, travel, training, and other related costs.

Reducing the effects a sexual assault will have on victims through implementation of the

regulations and the services offered through them, however, would outweigb the estimated costs.

The Departnent will also incur costs for the development of the ranitten emergency

conEaception infonnational materials. The Deparhrent estimates that it will cost approximately

$4,500 to develop the written infomrational materials in seven languages and in an English audio

fomrat. Additionally, the Deparhnent could add an additional language translation of the

informational brochures each year to increase the accessibility of this infonnation to all persons

in the Commonwealth.

b. Local Government

There will be no additional cost to local government. Although the regulations will require that

hospitals exercising either of the exemptions under $$ 117.57 or 117.58 send notice to law

enforcement agencies of their decision not to provide those services, this requires no additional

work on the part of law enforcement agencies. The Deparhnent will publish, on an annual basis,

a compiled list of those hospitals in the Pennsylvania Bulletin and post the list on its website.

c. Regulated Community

There will be additional cost to hospitals in the Commonwealth. Although the Deparftnent will

develop the infonnation materials regarding emergency contraception, hospitals will be required

to obtain the elechonic format of these materials from the Deparhnent and print them so that they

may be provided to sexual assault victims they teat. The Deparhent estimates the full color
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I
printing costs to range form $ A.20 to $ 0.50 per page depending on the quantity and quality of

the printing. Ba.sed on the high cost in this range and a printing of 5000 brochures per year, the

Departrnent estimates it would cost the regulated community $2,500 per year to comply with

these provisions of the regulations.

In addition to these costs, hospitals could have additional costs of reviewing current procedures

and making any changes necessary to comply with the regulations. These costs will depend upon

what procedures individual hospitals in the Commonwealth currently have in place. Howevet,

hospitals may be able to reduce their costs by coordination of these efforts.

d. General Public

There is no additional cost for the general public. ln fact, since victims of rapes and other sexual

offenses and their families are members of the general public, and may be zubject to serious

medical and psychological effects as a result ctf the crime, including sexually transmitted disease

and pregnancy, there will be a benefit to the general public from the implementation of these

regulations. Because the regulations will also aid in gathering information necessary for

investigation and successful prosecution of a violent crime, society as a whole will benefit from

the implementation of the regulations.

2, Paperwork Estimates

a. Commonwealth

In order to effectively survey and inspect hospitals for the purpose of enforcing the regulations,

the Departnent estimates additional survey and inspection time equivalent to an additional
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position for one Health Facility Quality Administrator will be necessary. There will be.the need

to review complaints in this additional area of reguiation; the Departrnent, however, already has

a process in place for the review and investigation of complaints against hospitals.

Fwther, the Deparfnent will be required to obtain and compile a list of hospitals that are eligible

and claim one of the exemptions under $$ 117.57 or 117.58, and to publish that list, on an annual

basis, in the Penrsylvania Bulletin, and post the list on its website.

The Depar[nent will also be required to produce wriuen emergency contraception information

materials which will be made available to hospitals for distibution to sexual assault victims in

accordance with the requirements of the regulations. The Deparlrrent proposes to produce these

materials in a variety of languages and in audio format.

b. The Regulated Community

Hospitals will be required to either develop or obtain informational materials on sexually

tansmitted diseases, pregnancy, emergency contraception, and the need for additional testing.

However, documents and written guidance currently exists relating to these topics, many of

which are currently in use by Pennsylvania hospitals.

Hospitals will also be required to review current policies and procedures and make any changes

necessary to comply with the regulations. Whether additional or revised policies or procedures

are nec€ssary depend upon what policies and procedures each hospital curently has in place.
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b. Local Government

There is no additional paperwork requirement for local government. Although the proposed

regulations will require that hospitals eligible for and exercising either of the exemptions under

$$ 117.57 or 117.5g send notice to law enforcement agencies of their decision not to provide

emergency contraception or sexual assault emergency services, this requires no additional work

on the part of law enforcement agencies. The Deparfinent will publish a compiled list in the

Pennsylvania Bulletin on an annual basis.

c. General Public

There is no additional paperwork requirement for the general public'

E. STATUTORY AUTHORIry

section 803(2) of the Health care Facilities Act ("Acf), 35 P.S. $ 443.803(2), authorizes the

Deparbnent to promulgate, after consultation with the Health Policy Board, regulations

necessary to carry out the purposes and provisions of the Act. see also,'3' P'S' $ 448'601 (*The

departuen! in the exercise of its duties under this act shall have the power to adopt such

regulations as are necessary to carry out the purposes of this act.') section 801'1 of the Act' 35

P.S. $ 448.801+ provides that a pupose of the Act is to promote the public health and welfare

tbroug! tbe establishment of regulations settiug miuimum standards for the operation of health

care facilities. The same section provides that the minimum standards are to assure safe'

adequate and effrcient facilities and services, and are also to promote the health, safety and

adequate care of patients or residents of such facilities. The General Assembly has also stated
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that a purpose of the Act is, among other things, to asstue that all citizens receive humane,

courteous and dignified treatnent. ,See 35 P.S. $448.102. Finaliy, the Act provides the

Deparhnent with explicit autbority to enforce its rules and regulations promulgated under the

Act. See 35 P.S. $ 449.201(12).

The Departrnent also has the duty to protect the health of the people of tbe Commonwealth of

Pennsylvania under section 2102(a) of the Administative Code of 1929. See 7l P.S. $ 532(a).

The Departnent has general authority to promulgate regulations under the Code for this purpose.

SeeTr P.S.$ 532(e).

F. EF'F'ECTTVEF{ESS/SUNSET DATES

The regulations will become effective upon their publication in the Pennsylvania Bulletin as final

rulemaking. No sunset date has been established. The Departrent will continually review and

monitor the effectiveness of these regulations.

G. REGT'LATORY REYIEW

Under Section 5(a) of the Regulatory Review Act (71 P.S. $$ 745.t - 745.15)' the Deparhent

submitted a copy of a Notice of Proposed Rulemaking, published at 36 PaB. 6403 on October

21,2006,to the Independent Regulatory Review Commission ("IRRC') and to the Chairpersons

of the House Health and Human Services Committee and the Senate Public Health and Welfare

Commiuee. In compliance with Section 5(c) of the Regulatory Review Ac! the Deparhnent also

provided IRRC and the Commitees with copies of all comments received during the formal

comment period, as well as other documentation.
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ln compliance with Section 5.1(a) of the Regulatory Review AcL the Deparnnent submitted a

copy of the final-form regulations to IRRC and the Corunittees on . In

addition, the Deparhnent provided IRRC and the Committees with information pertaining to

commeutators and a copy of a detailed Regulatory Analysis Form prepared by the Departrnent in

compliance with Executive Order 1996-l, "Regulatory Review and Promulgation." A copy of

this material is available to the public upon request.

In preparing this final-form regulation the Deparbnent has considered all comments received

from IRRC, the Committees and the public.

This final-fonn regulation was (deemed) approved by the House Health and Human Services

Committee on and (deemed) approved by the Senate Public Health and Welfare

Committee on . IRRC met on and

approved the regulation in accordance with Section 5.1(e) of the Regulatory Review Act

H. CONTACTPERSON

Questions regarding these regulations may be submified to Sandra Knoble, Acting Director,

Bureau of Facility Licensure and Certification" Departnent of Health, Room 932, Health and

Welfare Building, 7h and Forster Streets, Harrisburg, PA 17120, Telephone (7I7) 787-8015,

within 30 days after publication of this notice in ths Pennsylvania Bulletin Persons with a

disability may submit questions in alternative forrnat such as by audio tape, Braille or by using

Vfm Qn)783-6514 or the PennsylvaniaAT&T Relay Service at (800-654-5984[TTl). Persons



who require an alternative format of this document may contact Ms. Knoble atthe above address

ortelephone numbers so that necessary arrangements may be made.

L EINDII,{GS

The Deparhent, after consultation with the Heaith Policy Board, finds that:

(l) public notice of intention to adopt the regulations adopted by this order has been

given under sections 201 and 202 of the act of July 31, 1968 (P.L.769,No. 240) (45 P'S' $$1201

and 1202), and the regulations thereunder, I Pa- code $$7.1 and7.2.

(2) A public comment period was provided as required by law and all comments were

considered,

(3) The adoption of regulations in the manner provided by this order is necessary and

appropriate for the administration of the authorizing statute.

J. ORDER

The Deparfinent, after consultation with the Health Policy Boar4 acting under the

authorizing statute, orders that:

(1) The regulations of the Deparffient at28Pa- Code Chapters 101 and 117, are amended

by adding g$ 117.51 - 117.58, and by amending $$ 101.4, 117.15 and 117.41 as set forth in

Annex A.

(2) The Secretary of Health shall submit this order and Annex A to the Office of General

Counsel and the Office of Attomey General for approval as required by law'
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(3) The Secretary of Health shall submit this Order, Annex A and a Regulatory Anaiysis

Form to IRRC, the House Committee on Health and Human Services and the Senate Committee

on Public Health and Welfare for their review and action as required by law.

(a) The Secretary of Health shall certi$ this order and Annex A and deposit them with

the Legislative Reference Bureau as required by law.

(5) This order shall take effect immediately upon publication in the Pennsylvania

Bulletin.
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Annex A

TITLE 28: HEALTII AND SAFETY

r | t * +

PART IV. IIEALTH FACILITIES

SUBPART B. GEI\iERAL AI{D SPECIAL TIOSPITALS

CHAPTER 101. GENERAL IFIFORMATION

$101.4. Definitions.

The following words and terms, when used in this subpart, have the following meanings, unless

the context clearly indicates otherwise:

OR

fCTtiliZAtiON. EMERGENCY CONTRACEPTION ALSO INCLUDES A DRUG' DRUG

REGIME OR DEVICE APPROVED BY THE FOOD AND DRUG ADMIMSTRATION

THAT IS USED AFTER SEXUAL INTERCOURSE TO INHIBIT OR PREVENT ET thE

implantatign of a fertilized ovum within.the uterus'

follow-qp counselins.

DOH Regulation # 10-l 82, Itme 27, 2407



Sexual assault -'lg.ANY

Of OffCNSCS), EXCEPT THAT TT{IS TERM SHALL NOT INCLUDE INDECENT E)GOST'RE

AS DEFTNED IN 18 PA.c.s. g 3rz7 EELATING TO INDECENT DGOSURE) OR SEXUAL

iNTERCOURSE WITH A}I ANIh4AL AS DEFINED IN 18 PA.C.S. $ 3129 (RELATING TO

SEXUAL INTERCOURSE WITH A}'IIMAL).

victims of sexual assault.

CHAPTER 1T7. EMERGENCY SERVICES.

* *

$ 117.15. CommunitY-based Plan'

(b) The plan shall:

DOH Regulation # 10-182, hme27,2007



(4) State specifically what services are available and what administrative procedures

shall be followed for promFt, medically appropriate treatment of patients whose

emergency conditions:

(iii) Arise from an alleged criminal act" including specific procedures in the

case of an alleged rape SEXUAL ASSAULT'

+

Emergenry Patient care.

*

$ 117.41.

(b) Policies and procedures for emergency patient care should, at a minimum do the

following:

plan for communication with police, local or state health or welfare authorities as

appropriate, regarding accident victims and patients whose condition or its catrse

is reportable, for example, persolls having contagious diseases or victims of

suspected criminal acts such as fape SEXUAL ASSAIILT or gunshot woutds, see

l8 Pa.C.S. $ 5106 (relating to failure to report injuries by firearm or criminal act),

and child abuse, see 11 P. S. $$ 2201-2224'

(e)

DOH Regulation # 10-182, 1tlmle27,2007



$ 117.51. Priaeiple SCOPE.

sesg effiE{+ EXCEPT AS OTHERWISE PROVIDED BY $$ lrl '57 (RELATING TO

RELIGIOUSANDMORALDGMPTIONS)A}iD117.58(RELATINGToDGMPTIoN

FoRHoSPITALSPROVIDINGLIMITEDEMERGENCYSERVICES),AH0SPITAL

SHALLPROVIDESEXUALASSAULTEMERGENCYSERVICESToASEXT.JAL

ASSAULT VICTIM IN ACCORDA}'iCE WitI thESE SECIiONS.

are+isiens*€rein'

(1) A HOSPITAL THAT DOES NOT PROVIDE EMERGENCY

CONTRACEPTION UNDER TFIE EIGMPTION IN $ 117'57 SHALL

COMPLY WITH TIIE NOTIFICATION A}ID TRA]'{SPORT PROVISIONS

OF THAT SECTION.

A HOSPITAL THAT PROVIDES TI{E MOST LIMITED RA]'{GE OF

SERVICES AND ELECTS TO REFER ALL EMERGENCY PATIENTS

AFTERINSTITUTIONoFESSENTIALLIFE.SAVINGMEASURESIN

DOH Regulation # 10-182, h:oLe?7,2007



ACCORDANCEWITH$11?.13(3)G.ELATINGToSCOPEoF

SERVICES), AND ELECTS NOT TO PROVIDE ANY SEXUAL

ASSAULT EMERGENCY SERVICES LINDER $ 117.58, SHALL

COMPLY WITH THE NOTIFICATION AI'{D TRANSFER PROVISIONS

OF THAT SECTION.

s 117.52.

G]

g)

assault emereency services. oR As IMMEDIATELY TI{EREAFTERAS MEDICALLY

APPROPRIATE DEPENDING ON TIIE CONDITION OF TI{E YICTM, the hospital

ShAlI. At A lniNilnUn A]'{D IN ADDITION TO A}TY OTHER SERVICES REQUIRED

BY TIIE CONDITION OF TIfi VICnM. provide. with the consent o

victim. the followins:

OT bOth. A HOSPITAL SHALL :Cff'TLIZE A RAPE KIT TI{AT COMPLIES

W]TTI THE MINIMUM STAIT{DARD REQTNREMENTS DEYELOPED BY

TT{E DEPARTMENT OR THAT IS OTI{ERWISE APPROVED BY T}IE

DEPARTMENT PURSUA}IT TO THE SEXUAL ASSAULT TESTING AND

EVIDENCE COLLECTION ACT (35 P.S. $$ r0r72.r rcn2.4\ THE

DEPARTMENT WILL PT'BLISH A NOTICE OF MINIMUM STA}IDARD

t 
OOH Regulation # 10-182, Iune2'l'2007



{A

REQUIREMENTS FOR RAPE KITS OR APPROVED RAPE KITS IN TI{E

PENNSYLVANU BULLETIN.

A sexually transmiued

disease and prepancv resulting from the sexual assault.

g)

(!)

sexuallv transmitted disease proph.ylaxis.

,q"bbe4+egt TESTS A}ID EXAMINATIONS AS MEDICALLY INDICATED tO

determine the presence or absence of A Sexuallv transmified disease.

Oral and written instruqlions hdkxssf, ADVISING OF the need for additional

determine the presence or absence of A sexuallv transmitted disease.

tZ)

DOH Regulation # 1 0- I 82, lvne 27, 2007



The hospital shall PROMPTLY contact the local rape crisis center or sexual

assault counselor at the request of the victim.

G)

&)

assault counselor in person and in private while at the hosDital.

(9) EMERGENCY CONTRACEPTTON PURSUAIIT To TI{E PROVISIONS OF $

lr7.s3 EELATING TO EMERGENCY CONTRACEPTION) FOR A FEMALE

SEXUAL ASSAULT VICTIM.

provided to a sexual assault Yictim IN ACCORDANCE WTm CHAPTER 115

(RELATING TO MEDICAL RECORD SERVICES) A}ID ALL OTI{ER APPLICABLE

LAWS AIID REGULATTQNS, and make those records available to law enforcement

officials upon the reouest and with the consent of the sexual assault victim.

S f 17.53. EmergencY contraception.

DOH Regulation # 10-182, h:oLe27,2007



provide the victim with medieally nad faet"lrlyaeetrrete written infonrlational

materials regardine emereencv connaception preoaled under $ 117.55 (relatine to

informational materials).

OBJECTrVELY AND ORALLY Orell+ inform the victim of the availabilitv of

emereencv contraception. its use. risks and efficacv lrriless'*te he'pital fiirns{a

e'(€mj:@

(]) Offer emergencv contraception to the victim and provide emereencv

confi.aception- onsite upon tlhe victim's reouest. unless MEDICALLY

contraindicated or unless the hospital claims an exeep+ie* EXEMPTION in

accordance with S 117.57 (RELATING TO RELIGIOUS AI{D MORAL

E)(EMPTIONS).

DOH Regulation # l0-182, hme27,2007



Prevention of sexuallv trausmitte.d dise*ses.

A hospital shall Frrendbr provide a sexual assault victim with an assessment of the

.ri*ti*'s risk for contractine a signifrffi+1v-Irfevah+ sexuallv transmitted disease.

I{EPATITIS, AND HTV.

&) The hospital shall base the risk assessment uoon the followine considerations:

(1) Available inllormation regardine the assault as well as the subsequent findinss

from medical examinationS and tests that 4av be conducted'

@ Established standards of risk assessment. includine consideration of

recommendations e#sb+ishsd MADE b]' the United States Department of Health

and Hr:man Services Centers for Disease Contol and Prevention.

In addition to the assessment required in subsection (a). a hospital shall advise a sexual

assault victim of siFri€ean{+flendef,* sexually tansmissible diseases. HEPATITIS

Al.lD HIV, fbr which postexposure prophvla:ds exists. and for which de{brral of

treafuent would eittrer significanfly reduce heatnent efficacy or would pose a substantial

risk to the individual's health.

Upon ihe victim's consent. the hospitdl shall provide the victim with AN INTTLAL

DOSAGE OF UP TO 72 HOTIRS Qp postexposure prophvlactic tueatment for sexuallY

DOH Regulation # 10-l 82, Illrlre 27, 2007



tTANSMiSSibIE diSEASCS. HEPATITIS, AND HIV, AND PROVIDE TI{E VICTIM WITH

INFORMATION AND PRESCRIPTIONS NECESSARY TO OBTAIN THE

REMAINDER OF THE TREATMENT REGIMEN. EX€€Pt'*ffu A hOSPitAI WiII NOt bC

$ 117.5s.

(s)

&)

contaception developed bv the hespitel DEPARTMENT under this section.

The bespihl DEPARTMENT sb€ilt WILL erepare+re'du€'e @ the u'ritten

EMERGENCY CONTRACEPTION informAtiONAl MAIETiAIS A].ID h4AKE TIIEM

AVAILABLE TO HOSPITALS IN ELECTRONIC FORMAT. *E-iNfEfHAIi€Ad

*ffi,€ftgtish

l 0
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Information regalding n*Vment for sexual assault emergencv senices.

A hospital shall inform a sexual assault victim receivine sexual assalrlt emergency services at the

hospital of the availabilitv of known financial resources for services provided to the victim due

to the sexual assault. including pavments bv the victim's medical insurer. if applicable. the

Grine Victim's Compensation ASSISTAIICE Propram administered by the Pennsylvania

Commission on Crime and Delinquencv. GOVERNMENT PROGRAMS, PUBLIC

ASSISTAIICE PROGRAMS, and any proerams administered by the hospital. The hospital strall

provide the vi-ctim aqv infgnnation required to secure such se.rvices. including copies of itemized

bills and medical records.

Religious and moral exemptions.

In accordance with section 902{a) of the act (35 P.S. S 448.902(.a). a hospital is not requhed to

comnlv with d 117.53{ax*)+d (3) (relatine tg. emereency conhacegtion) if pro+{dieeF+€so

se*ieors COMPLIANCE would be conFary to thp stated religious or moral beliefs of the

l l
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hospital. If the hospital does notpfqyide se+iees EMERGENCY CONTRACEPTION underthis

FOLLOWING:

(1)

i€€s DO TIIE

NOTIFY THE DEPARTMENT WTTHIN 30 DAYS OF THE HOSPITAL'S

DECISION NOT TO PROVIDE EMERGENCY CONTRACEPTION.

(D TI{E HOSPITAL SHALL ADDRESS AI"{D SEND THE WRITTEN

NOTICE TO TI{E DIVISION OF ACUTE A]'{D AMBULATORY

CARE.

(ii) TTIE DEPARTMENT WILL A}INUALLY PUBLISH A LIST OF

HOSPITALS IN TT{E PEI,INSYLYANA BULLETIN THAT }IAVE

CHOSEN NOT TO PROVIDE EMERGENCY CONTRACEPTION

PURSUANT TO THIS SECTION.

NOTIFY THE LAW ENFORCEMENT AGENCIES TIIAT MAY TRANSPORT

OR REFER A SEXUAL ASSAULT VICTM TO TTIE HOSPITAL THAT THE

HOSPITAL HAS ELECTED NOT TO PROVIDE EMERGENCY

CONTRACEPTION. TI{E WRITTEN NOTICE TO LAW ENFORCEMENT

AGENCIES SHALL BE SENT NO LATER THAN 30 DAYS AFTER TTIE

HOSPITAL'S DECISION NOT TO PROVIDE THOSE SERVICES.

(2)
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(3) NOTIFY TT{E AMBULANCE A}ID EMERGENCY MEDICAL CARE AND

TRANSPORT SERVICES THAT MAY TRAbISPORT OR REFER A SEXUAL

ASSAULT VICTIM TO TTIE HOSPITAL THAT TI{E HOSPITAL }IAS

ELECTED NOT TO PROVIDE EMERGENCY CONTRACEPTION. THE

WRITTEN NOTICE TO AMBULANCE AND EMERGENCY MEDICAL

TRANSPORT AND CARE SERVICES SHALL BE SENT NO LATER T}IAN

30 DAYS AFTER TFIE HOSPITAL'S DECISION NOT TO PROVIDE THOSE

SERVICES.

s€Ftie,effie EMERGENCY CONTRACEPTION IS not provided at the hospital

hospital.

PROVIDE ORAL A}.ID WRITTEN NOTICE TO THE VICTM OF THE

HOSPITAL'S OBLIGATION TO ARRA}IGE FOR TRAI{SPORTATION FOR

THE VICTIM IN ACCORDANCE WITH PAIIr{GPu{I}H (6).NOTICE SHALL

ALSO BE PROMINENTLY DISPLAYED IN THE HOSPITAL'S

EMERGENCY SERVICE AREA.

TRAb{SPORTATION FOR ef the victim. at no cost TO TI{E VICTIM,I9 T}IE

CLOSEST HOSPITAL WHERE A VICTIM COULD OBTAIN EMERGENCY

c$g)

(5)
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0 117.58.

CONTRACEPTION. IF THE VICTIM'S MEDICAL CONDITION DOES NOT

REQUIRE FURTHER INPATIENT HOSPTTAL SERVICES, TT{E HOSPITAL

MAY ARRANGE TO TRANSPORT THE VICTM TO A RURAL HEALTH

CLINIC, FEDERALLY QUALIFIED IMALTH CENTER, PHARMACY, OR

OTI{ER SMILAR LOCATION WHERE A VICTIM COULD OBTAIN

EMERGENCY CONTRACEPTION.

E)(E,MPTION FOR HOSPITALS Hespitak-no+ providine sexrrok#t

LIMITED emersencv services.

@ A HOSPITAL OFFERING TI{E MOST LIMITED RA}IGE OF SERVICES A}{D

THAT ELECTS TO REFER ALL EMERGENCY PATIENTS AFTER INSTITUTION

oF ESSENTIAL LIFE-SAVING MEASURES PURSUANT TO $ 117.13(3)

(RELATING TO SCOPE OF SERVICES) MAY ELECT NOT TO PROVIDE ANY

SEXUAL ASSAULT EMERGENCY SERVICES. If a hospital otherwise eovemed bv

this qubpart elects not to prodde alrfY sexuat assautt emersency services PURSUAI{T

TO THIS SECTION, to Yististft in€bding a hespi

fe$sndng{ot#.iea+i€ns :

C) @NOTIFY the Departrnent.within 30 days of the hospital's

decision not to provide AI'IY sexual assault emergencv services. The*esBid

l 4
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(i)

(ii)

THE HOSPITAL SHALL ADDRESS AND SEND TT{E WRITTEN

NOTICEToTI{EDry ISIONoFACUTEANDAMBULATORY

CARE.

THE DEPARTMENT WILL ANNUALLY PUBLISH A LIST OF

HOSPITALS IN TTIE PENNSYLT/ANU BWLETIN TIIAT HAVE

CH0SENNoTToPROVIDEANYSEXUALASSAULT

EMERGENCY SERVICES'

e) M NOTIFY the law enforcement asencies +rlhieh THAT

decision not to providq those services'

(3) @ NOTIFY the arnbulance and emergency medical care

and transport services qai€h THAT may transport or refer a sexual assault victim

to the hospitai that the hospital has elected not to provide ANY sexual assault

emergency services. The written notice to ambulance and emergency medical

l 5
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(4)

transport and care services shall be sent no later than 30 days after the hospital's

decision not to provide those services'

PROVIDEINDTVIDUALORALANDWRITTENNoTICEToTHESEXUAL

ASSAULTVICTIMTIIATSEXTJALASSAULTEMERGENCYSERVICES

ARE NOT PROVIDED AT TT{E HOSPITAL'

PROVIDEORALANDWRITTENNOTICEToTHEVICTIMoFTI IE

HOSPITAL,SOBLIGATI0NToARRA}IGEFoRATRA].{SFERoFTHE

VICTIMINACCORDA].{CEWITHPARAGRAPH(6).NoTIcESHALL

ALSOBEPROMINENTLYDISPLAYEDINTI IEHOSPITAL'S

EMERGENCY SERVICE AREA.

UPONREQUESToFTHEVICTM,ARRA}IGEFoRTI{EIMMEDIATE

TRANSFERoFT} IEVICTIMToTHECLOSESTHOSPITALTHAT

PROVIDESSEXUALASSAIJLTEMERGENCYSERVICESPURSUANTTo

$$ 117.s1 117.56 (RELATING TO SEXIJAL ASSAULT vIcTM

EMERGENCY SERVICES).

(5)

(6)

f,atlolit*
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This space for use by IRRC

(1) Agency

Departrnent of Health

(2) I.D. Number (Governor's Office Use)

t0-182

(3) Short Title

Sexual Assault Victims Emergency Services

(4) Pa. Code Cite

28Pa. Code $$ 117.51-117.58

(5) Agency Contacts & Telephone Numbers

Primary Contact: Sandra Knoble (717) 787-8015

Secondary Contact: SusanLegros (717) 783-8980

(6) TWe of Rulemaking (Check One) (7) Is a 120-Day Emergency Certification
Attached?

Proposed Rulemaking

Final Order Adopting Regulation Yes: By the Attomey General

Final Order, Proposed Rulemaking Omitted Yes: Bythe Govemor

(8) Briefly explain the regulation in clear and non-technical language.

These regulations would establish requirements for hospitals that provide sexual assault emergency
senrices and for the provision of infonnation and services relating to those services, including
emergency contraception, prevention of sexually tansmitted diseases and other related medical
exarnination and testing. All hospitals that provide sexual assault emergency services to victims
would be required to comply with the provisions of these regulations. Horpitutt not providing
sexual assault emergency services under certain limited exemptions would be required to .o*pty
with certain notice and hansport provisions.
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(9) State the statutory authority for the regulation and any relevant state or federal court

I 
decisions.

I
I Section 303(2) of the Health Care Facilities Act (Act), 35 P.S. $ 448.803(2), authorizes the

I Departrnent to promulgate, after consultation with the Health Policy Board, regulations necessary to

| 
"*ty 

out the pu4)oses and provisions ofthe Act. See also,35 P.S. $ 448.601(*The deparhent in

I the exercise of its duties under this act shall have the power to adopt such regulations as are

I necessary to carry out the purposes of this act.') Section 801.1 of the Act, 35 P.S. $ 448.801a,

I provides that a purpose of the Act is to promote the public health and welfare through the

I establishment of regulations setting minimum standards for the operation of health care facilities.

I The same section provides that the minimum standards are to assure safe, adequate and efficient

I facilities and services, and are also to promote the health, safety and adequate care of patients or

I residents of such facilities. The General Assembly has also stated that a purpose of the Act is,

I among other things, to assure that all citizens receive humane, courteous and dignified teatment.

I See35 P.S. $44S.102. Finally, the Actprovides the Department with explicit authorityto enforceits

| rules and regulations promulgated under the Act. See 35 P.S. $ 449.201(12).
I
I

I
I The Department also has the duty to protect the health of the people of the Commonwealth of

lPennsylvaniaundersection2ll2(a)oftheAdministrativeCodeoflg29.SeeTlP.S.$532(a).The
I Deparhnent has general authority to promulgate regulations under the Code for this purpose. See 7l

I 
r.s. slz(g).

| ffyes, cite the specffic law, case or regulation, and any deadlines for action

No. The regulations are not mandated by any federal or state law or court order, or federal
regulation.

(11) Explain the compelling public interest that justifies the regulation. What is the problem it
addresses?

According to the Pennsylvania State Police's Uniform Crime Reporting System, there were 3,341
rapes by force reported in the Commonwealth in calendar year 2005.In addition to these forcible
rapes, there were 8,636 other sexual offenses. Although some hospitals provide medical services to
these sexual assault victims, there are no set minimum requirements as to which services are
appropriate to provide in these circumstances. This issue is not unique to Pennsylvania and
legislation has been inhoduced in most states as well as at the federal level to address this problem.
Although attempts to set minimum standards for theses services have existed for some time,
however, no standards have resulted to date. Proper physical and psychological treatnent of sexual
assault victims is necessary to minimize the affect of the traumatic event on tlre victim and to ensure
the health and safety of the victim.



(12) State the public health, safety, environmental or general welfare risks associated wittr non-
regulation.

As stated above, according to the Pennsylvania State Police's Uniform Crime Reporting System,
there were 3,347 npes by force and 8,636 other sexual offenses reported in Pennsylvania in
calendar yeu 2005. Victims of rapes and other sexual offenses may be subject to serious medical
and psychological effects as a result of the crime, including sexually transmitted disease and
pregnancy. It is also well accepted that in addition to the victim suffering effects as a result of the
sexual assault, their families and society in general suffer from the crime long after it is cornmitted.

(13) Describe who will benefit from the regulation. (Quantiff the benefits as completely as
possible and approximate the number ofpeople who will benefit.)

All residents and visitors to the Commonwealth of Pennsylvania are vulnerable to sexual assault
and accordingly, would all benefit from these regulations.

(14) Describe who will be adversely affected by the regulation. (Quantiff the adverse effects as
completely as possible and approximate the number ofpeople who will be adversely aftected.)

Allzz4hospitals in Pennsylv aniamaybe affected by these regulations. While some hospitals may
have internal procedures for treating sexual assault victims, these regulations would require all
hospitals to review and adopt procedures that conform to the requirements of the regulations. Even
those hospitals that elect not to provide these services, under certain limited exemptions, would be
required to provide appropriate notification and to transport a sexual assault victim, at no cost, to a
hospital that would provide the services. The Deparhrent does not expect hospitals providing the
most limited range of services and currently electing to refer all emergencypatients after institution
of essential life saving measures, such as rehabilitation hospitals, would or could provide sexual
assault emergency seroices.

In addition, many government programs providing medical insurance coverage, including Medicare
and Medicaid, and third party insurers rnay be affected as a result of an increase in claims made to
these groups through additional exa:nination, testing or medications provided to a sexual assault
victim under the regulations.

(15) List the persons, gtoups or entities that will be required to comply with the regulation.
(Approximate thO number of people who will be required to comply.)

/.Ji1224 hospitals in Pennsylvania would be required to comply with the regulations
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(16) Describe the communications with and input from the public in the development and
drafting of the regulation. List the persons and/or groups who were involved, if applicable.

Prior to developing the regulations, the Commonwealth and the Deparlrnent received requests from
various organizations for the development of standards in this area. These requests came from such
groups as the Pennsylvania Coalition Against Rape @CAR), the Pennsylvania Commission on
Women and the Pennsylvania Chapter ofthe American Civil Liberties Union (ACLI). Althoughno
formal discussions were held with these groups in developing the regulations, much of the
information which the groups provided was used to develop the language for the regulations.

In addition, during the formal comment period following publishing of the proposed regulations in
the Pennsylvania BulletintheDepartment receive comments from: BlueCross ofNE Pennsylvania;
Pennsylvania Catholic Health Association; Pennsylvania Deparbrent of Aging; Susquehanna
Emergency Health Services Council; PennsylvaniaNational Organization for Women; Ambulance
Association of Pennsylvania; The Hospitals and Healthsystems Association of Pennsylvania;
Duquesne University School of Nursing; Pennsylvania Coalition Against Rape; Women's Law
Project; Planned Parenthood PA Advocates; Family Planning Council of S.E. Pennsylvania; PA
State Nurses Association; Sexual Assault Rcsponse Team of Allegheny County, Office of the
Distict Attorney; American Civil Liberties Union of Pennsylvania; American College of
Emergency Physicians, PA Chapter; Pennsylvania Emergency Health Services Council;
Pennsylvania Medical Society; and, the Independent Regulatory Review Commission. These
comments were used in the development of the final regulations.

(17) Provide a specific estimate of the costs and/or savings to the regulated community
associated with cornpliance, including any legal, accounting or consulting procedures that may
be required

Although the Deparftnent will develop the information materials regarding emergency
contaception, hospitals will be requiredto obtainthe electonic format ofthese materials fromtle
Department and print them so that they may be provided to sexual assault victims they teat. The
Department estimates the full color printing costs to range form $ 0.20 to $ 0.50 perpage depending
on the quantity and qualrty of the printing. Based on the high cost in this range and a printing of
5000 brochures per year, the Department estimates it would cost the regulated community $2,500
per year to comply with these provisions of the regulations.

In addition to these costs, hospitals could have additional costs ofreviewing currentprocedures and
making any changes necessary to comply with the regulations. These costs will depend upon what
procedures each of the 224 hospitals in the Commonwealth cunently have in place. However
hospitals might be able to significantly reduce their costs by coordination of these efforts.
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(18) Provide a specific estimate of the costs and/or savings to local goverrments associated with
compliance, including any legal, accounting or consulting procedures that may be required.

Local governments are not expected to be affected by these regulations and as such no costs or
savings are estimated.

(19) Provide a specific estimate of the costs and/or savings to state government associated with
the implementation of the regulations, including legal and accounting or consulting procedwes
that may be required

In order to effectively survey and inspect hospitals in the Departnentos enforcement of these
regulations, the Deparffnent estimates additional survey and inspection time equivalent to an
additional position for one Health Facility Quahty Administrator would be necessary. The total
personnel and operating costs are estimated at atotal of $85,636 for the first year. This number
includes salary, benefits, workstation, computer, telephone, tavel, training, and other related costs.

The Deparhnent has also estimated the costs of developing the informational materials that the
regulations wouldrequire hospitals providing sexual assault emergency services to distribute. The
Deparfinent estimates that it would cost approximately $4,500 to develop the unitten informational
materials in seven languages and in an English audio format. Additionally, the Departrnent would
add an additional language translation of the informational brochures each year, if needed, to
increase the accessibility of this information to all persons in the Commonwealth.

(20) In the table below, provide an estimate of the fiscal savings and costs associated with
implementation and compliance forthe regulated community, local government and state
govemment for the current year and five subsequent years.

Current
FY

FY +1
Year

FY +2
Year

FY+3
Year

FY +4
Year

FY +5
Year

SAVINGS:

Regulated Community $0 $0 $0 $0 $o $0

Local Government $0 $0 $0 $0 $0 $0

State Govenrment $0 $0 $0 $0 $0 $0

TOTAL SAVINGS $0 $0 $0 $0 $0 $0
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COSTS:

Regulated Communify $2,500 $2,500 $2,500 $2,500 $2,500 $2,500

Local Government $0 $0 $0 $0 $0 $0

State Government $90,136 $80,997 $85,765 $90,837 $97,433 $101,973

TOTAL COSTS $92,636 $83,497 $88,265 $93,337 $99,933 sL04,473

REVENUE LOSSES:

Regulated Community $0 $0 $0 $0 $0 $0

Local Govemment $0 $0 $0 $0 $0 $0

State Government $0 $0 s0 $0 $0 $0

Total Revenue Losses $0 $0 $0 $0 $0 $0

(20a) Explain how the cost estimates listed above were derived.

With regard to the costs to hospitals associated with printing of the emergency contraception
information materials, these figures were derived using research previously conducted by the
Deparbnent as part of a legislative analysis on a bill related to a similar issue and a comparison of
per page printing costs provide by several computer color printer manufacturers.

Costs to the Deparhnent associated with enforcement of the proposed regulations were estimated
based on the equivalent of an additional position for one Health Facility Quality Administrator
required to survey and inspect each of the 224 Constonwealth hospitals to ensnre compliance with
the proposed regulations and respond to complaints relating to them. These costs would include
salary, benefrts, urorkstatior5 computer, telephone, travel, training, and other related costs.

The costs to the Deparhnent associated. with the development of the emergency contraception
information broehr:res include a cost of approxirnately $300 per document for the modification of
an existing document provided by the State of New York Deparhent of Health, and a cost of $600
for each language for translation services. The Deparbnent proposes to initially produce the
informational materials in English" Spanish, Chinese, Korean, Russian, Arabic and Hindi.
Additional languages may be added yearly based on need determined by the Departrnent. An audio
version will also be produced for the visually impaired.

(20b) Provide the past three-yeax expenditure history for programs affected by the regulation.

Program FY-3 FY_2 FY-1 Cr:rrent FY

Quality
Assurance $74,157,077 $14,529,526 $16,057,000 $18,308,000



(21) Using the cost-benefit information provided above, explain how the benefits of the
regulation outweigh the adverse effects and costs.

Although the regulated community and the Deparhnent would experience some costs associated
with compliance and enforcement of these regulations, ensuring the health and safety of sexual
assault victims must be an overriding concem. As stated above, victims of a sexual assault may be
subject to serious medical and psychological effects as a lesult of the crime, including sexually
tansmitted disease and pregnancy. It is also well accepted that in addition to the victim suffering
effects as a result of the sexual assault, their farnilies and society in general suffer from the crime
long after it is committed. Reducing the effects a sexual assault may have on these individuals
certainly would outweigh the estimated costs.

(22) Describe the nonregulatory altematives considered and the costs associated with those
altematives. Provide thi reasons for their dismissal,

Legislation previously pending in the General Assembly of the Commonwealth and in the U.S.
Congress includes language whichprovides for some ofthe senricesthatwouldberequiredbythese
regulations. Those measures, however, hzid been pending at both the State and Federal level for
some time and failed to pass before the end ofthe legislative sessions. The Depar4nrent is unable to
estimate the costs of those alternatives at this time, although it is not expected that the costs of the
requirements included in the regulations would differ markedly from the requirements included in
the proposed legislation.

(23) Describe alternative regulatory schemes considered and the costs associated with those
schemes. Provide the reasons for thefu dismissal.

No alternative regulatory schemes were considered.

Q4) A'tethere any provisions thntarc more stringent than federal standards? If yes, identifr the
specific provisions and the compelling Pennsylvania interest that demands stronger regulation.

The Deparhnent is not aware of any federal standards in this area.
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(25) How does this regulation compare with those of other states? Will the regulation put
Pennsylvania at a competitive disadvantage with other states?

The Deparknent has not determined that these regulations would put the Commonwealth in a
competitive disadvantage to other states. Some states have enacted legislation dealing with some of
the matters addressed by the proposed regulations, including California, Illinois, Massachusetts,
New Jersey, New Mexico, New York, South Carolina and Washington. Those statutes generally
require hospitals to provide emergency contraception to sexual assault victims, but most are not as
comprehensive as the regulations being proposed by the Department. The regulations include not
only requirements relating to emergency oonhaception, but requirements relating to prevention and
fieatnent of sexually tansmitted diseases, provision of information relating to rape counseling and
aid in accessiug rape cotrnseling centers and counselors, and evidence gathering in order to enable
the successful prosecution of violent criminals that th,reaten individuals and the community. The
regulations would combine measures existing in the statutes in the states mentioned above, as well
as some measures provided in legislation pending at the federal and state level and in model
legislation developed by advocacy groups.

(26) Will the regulation affect existing or proposed regulations of the promulgating agency or
other state agencies? If yes, explain and provide specific citations.

No existing o.r proposed regulations of ttre Department or other state agencies are expected to be
affected by these regulations. .

Q7)Will any public hearings or infomration meetings be scheduled? Please provide tlqe dates,
times, and locations, if available.

The regulations were presented to the Department's Health Policy Board on Septemb er 13,2006
and March 14,2007. No other public hearings of information meetings have been held.



(28) Will theregulation change existing reporting, record keeping, or other paperwork
requirements? Describe the changes and attach copies of forms or reports that will be required.
as aresult of implementation, if available.

The regulations would require hospitals to review their existing policies and procedures and develop
new policies and procedures in order to comply with the requirements of the regulations. Further,
hospitals would be required to print informational materials relating to emergency contacepion for
distribution

Further, these regulations would require law enforcement and arnbulance and emergency medical
care services to maintain lists ofthose hospitals able to provide sexual assault emergency services.
This list would, however, be published by the Department in the Pennsylvania Bulletin for the
assistance of both law enforcement and arnbulance and emergency medical care services. The list
will also be posted onthe Department' website.

Creating and maintaining the list will, however, aid the Deparhnent, law enforcement, ild
ambulance and emergency medical care and transport services to ensure that sexual assault victims
are being provided necessary emergency services, including emergency contraception. lvlaintaining
this list would not cause any hardship to these entities, since the list would be developed and
published by the Deparfinent, and is expected to increase the effectiveness of these entities in
seeking treatnent for sexual assault victims.

of affected groups or persons includrng, but not limited to, minorities, elderly, small businesses,
and farmers

Section 117.53 requires that hospitals orally inform sexual assault victims of the use, risk and
efficacy of emergengy contraception. Furthennore, the Deparfrnent proposes to create the
emergency contraception information materials in various languages and in audio format to make
tlem accessible to minorities and the disabled.
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at

(30) What is the anticipated effective date of the regulation; the date by which compliance with
the regulation will be required; and the date by which any required permits, licenses or other
approvals must be obtained?

The regulations would become effective upon publication in the Pennsylvania Bulletin.

(31) Provide the schedule for continual review of the regulation.

The Department will review the regulations as necessary.
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